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PREFACE ; 


\ HE following Remarks were written by two 
Eminent Lawyers in one of our Colonies in Ame- 
| rica, immediately after the Publication of the 
Trial of Mr. Zenger, which: it ſeems had been induſtriouſſy 
5 over that Part of the and 1 it reached 
As the Docrines contain d in [eat Trial, or ods 
the Speech of Mr. Hamilton, are of fo new a Caſt, and 
fo abſolutely contradictory to all the Reſolutions and Judg- 
ments that have ber el and eſtabliſhed for- ſo many 
Ages, and by judges of the higheſt Reputation, and moſt 
unqueſtionable Characters, for their Integrity, Virtues and 
Abilities, it could not be imagined ſo wild and idle an 
Harangue, could have had any Weight, or have met with 
any Reception here, where the Laws relating to Libels 
have been fo often canvaſs'd, and are generally ſo well 
underſtood; and therefore the Perſon to whom theſe Re- 

marks wererſent, never thought of making any other Uſe 
of them than to ſatisfy his own Curioſity, and that ol. bis 
Friends. 
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iv PRE F ACE. 


But ſeeing, t bi great ſürprize, that this extraordinary 
Declamation has been mentioned with an air of Applauſe 
and Triumph in the Paper called Common-Sen/e, as ſtri- 
king out ſome new Lights with regard to the Doctrine of 
Libels; and upon the credit of that recommendation (as it 
is to be preſum'd) the whole Trial, not only twice printed 
here, but retailed out in Scraps in the Publick News-Papers, 
whereby many well- meaning People may be deceiv d an 
led into wrong Notions concerning the Laws of der 
Country in this Point: He has thought fit to commu- 
nicate theſe Remarks to the Publick, in order to remove 
any Miſtakes or Errors that Perſons may fall into for 
want of an adequate Judgment in theſe Matters; and the 
rather, becauſe if ſuch falſe Opinions ſhould happen to in- 
fluence the Conduct or Practice of any, the Conſequences 
may be very dangerous, it being an eſtabliſh d Maxim 
in our Law, that neither Ignorance nor Mi is 


an Excuſe: to any one who has broke it, from the Penalty 
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JOHN PETER ZENGER, Printer. 


SIR, 


T has been a common Remark among 
thoſe who have obſerved upon the 
capricious Diſpenſations of Fortune, 
that great Events are often produced by 

Inſtruments that are not ſeemin aly adequate; 
nay, that the ſame apparent Cauſes have 
qume contrary Effect; and the Road that 
leads one Man to Wealth, Honour, and 


power, ſometimes carries another to Pover- 
A that if Zenger's Trial had been print 


ty, Infamy and Ruin. Hence comes that 
confuſed Diſtribution of Axes and Coronets, 
Halters and Ribbons, which Hiſtory dil- 
Plays by numerous ſhocking Examples; and 
thus it is, that Fate ſeems to play at Croſs- 
Purpoſes with Mankind; or to ſpeak in 
ech phraſe, in this Senſe as well as 
many others, the Wiſdom of this World is 
Fooliſhneſs. | | 

In nd myſelf drawn into theſe grave Re- 
flections, by reading the Trial of John Peter 
Zenger, at New-York, upon an Information 
for Printing and Publiſhing a Libel. This 
Piece, it ſeems has been lately printed there, 
and was put into my Hands, t'other Day, 
by a Friend who has both a general Ac- 
quaintance and a Correſpondence with the 
Nothern — — a rare wor 
containing many Things new and ſurpri- 
fi { And in Truth I mult fay it affords 
A Nah Specimen, in Miniature, of the 


Juſtneſs of the fore-going Remarks. I mean 
that Part of it which is attributed to Andrew 
Hamilton, Eſq; of Philadelphia, Barriſter at 
Law; together with the Sequel, deſcribing 
the munificent Behavior of the Cirizens in 
Common Council aſſembled, to the learned 
Gentleman, for his fingular Performance 
on that Occaſion. \ | | 


I muſt at the fame Time aſſure you, 
by 


Order of the Courr that tried him, or from 
a Copy taken by a private Hand at the 
Trial, or by any other Means that excluded 
Mr. Hamilton's Approbation or Privity, I 
ſhould have enjoy 'd my own Opinion, with- 


out troubling you or any body elſe about it, 


and had the Charity to reſolve all the Ex- 


travagancies that occur throughout his De- 


clamation, into a right Diſcernment of the 
People he talk'd to, and a Dexterity in cap- 
ti vating them, which had its Effect in the 
acquittal of his Client. But when a Gentle- 
man of the Bar takes the Paius to write over 
a long Diſcourſe (he being the only Lawyer 
of either fide who gave the Printer his 
Notes) in order to ſend it abroad through 
the World, as a Specimen of his Abilities; 
Semiments and Principles; as a' folemn 
_— in the Law, fit to fee the light 
and abide the Teſt in all Places; and, 
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ing to the utm 


Land for the Purpoſè; and all this, uithut 


Fee or Reward, wnder the Weight of many 
Tears and great Infirmities of Body : When 
a Barriſter, I ſay, thus becomes a Volun- 


teer for Error, and preſumes to obtrude 


bad Ea and falſe Reaſoning upon the Senſe 
A. ankind, becauſe ſage _— 
o 


eu- Ior have * Seal to it; 
think my ſelf at L without uſing any 
other Apology, to exerciſe the judging Pri- 
vilege of a Reader, ſince the Gentleman 
himſelf has put me into the Poſſeſſion of it. 
In doing this I ſhall not in the leaſt gra- 
tify a vain Itch of Writing, for there are no 
extraordinary Talents neceſſary fowrefutin 
roſs Abſurdities ; but I ſhall have the hone 
erit of endeavouring to undeceive ſuch 
of my Fellow-Subje&s in the Plantations 
as may, from the late uncommon Succeſs 
of the Doctrine, miſtake the Liberty of the 
Prefs for 3 Licence to write and publiſh in- 
famous Things of their Superiours and of 
all others, at their Pleaſure, provided they 
write and publiſh nothing but what is true. 
In the next place. I would preſerve, as far as 
I am able, the Dignity of the Profeſſion of 
the Law in theſe remote Parts of the Britiſb 


2 and prevent its learned Pro- 


ſſors in Exgland, who probably will fee 
the renowned Piece above mentioned (if 
we way judge from the induſtry uſed in 
diſperſing it) from ſuſpecting that all their 
American Brethren uſe the like Arts _ 
Popularity and honourable Rewards. I 
former, having the Advantage of going 
daily to the great School of Law at Weſtmin- 
Ker, are already 8 to think mean 
of the — 8 ents of the latter who 
are far removed from Inſtruction; and their 
Opinion muſt be ſtrongly confirmed in this 
Reſpect, if ſuch a Rhapſody as was'utrer'd 
at Nea - Tor t, ſhould not only be ap 
and rewarded publickly there, but printed 
and ſcatterd in Reams through the other 
Colonies, without being followed by a ſui- 
table Animadverſion. | 
Neither will it be amiſs to take ſome 
Notice, in tis Place, of the Quackety of the. 


. 
. 


Application, as it has been practiſed with 
viſt Succeſs in ſome of our Colonies. You 
will often ſee (if common Fame may be 


truſted) a ſelf ſufficient enterpriſing Lawyer, 


compounded of ſomething between a Po- 
litician and a Broker, who making the Foi- 
bles of the Inhabitants his Capiral Study, and 
wichal taking Advantage of the Weakneſs of 
his Judges, the Ignorance of ſome of his 
Brethren, the Modeſty of others, and the 
honeſt Scruples of a third Sort (without 
having any of his own) becomes inſenſibly 
an Oracle in the Courts, and acquires by 
Degrees a kind of Dominion over the Minds 
as well as the Eſtates of the People. An 
Influence never to be obtained but by the- 
Help of Qualities very different from Learn- 
ing and Integrity. herever ſuch à Man 
is found, the Wonder is not great, if from 
a long Habit of advancing what he pleaſes, 
and having it received for Law, be comes 
in Time to fancy that what he pleaſes to ad- 
vance is really Law. 

[ have taken the Pains, during this ſhort 
Vacation between our Monthly Courts, 
2 — — 12 ou r of 
Libels lately compoſed an te 
the Continent; the Diſcovery of which c 
the good City of Neu-Iort, 
five Ounces and a half of Gold, p. 31, 32. 
a Scrip of Parehment, and three 1 
Latin Sentences. My intention is to conſider 
Things, not Perſons, having no other Know- 
ledge of the Gentleman principally con- 
cern'd than what is deriv'd from the Paper 
now before me ; and being wholly a Stranger 
to the Merit of thoſe-Diſpgzes that gave 
Riſe to the Profecution of this Printer, 

Much leſs ſhall I turn Advocate for arr 
Lawlefs Power in Governors. God forbid! 
ſhould _— ſuch a Proſtitution, who 
know by Experience of what Stuff they are 
commonly madeʒ the wrong Impreſſions they 
are apt to receive of themſelves and others; 
their paſſions, prejudices and purſuits; tho 
when all reaſonable Allowanoes are made for 
certain Circumſtances that attend their Miſ- 
ſion from home and their Situation abroad, 
a conſiderate Perſon may be tempted to think 


it is well. they are no worſe than they are. 
| | But 


But to come to my Remarks on Zen- 
Ps Trial. | 
| (> conſidering the Defence made for the 
Defendant (Mr Zenger) by his Council 
(Mr. Hamilton) upon not Guilty pleaded to 
an Information for printing and publiſhing a 
Libel, it is not to the purpoſe to enquire 
how far the Matters charged in the Infor- 
mation are in their Nature Libellous, nor 
whether the Iunuendoes are properly uſed to 
ply the Matters to Perſons, Things and 
Places. It is only neceſſary to examine the 
Truth of this ſingle Propoſition, upon 
which the whole Defence is grounded, and 
to which the ſeveral parts of it refer; namely, 
that the ſeveral matters charged in the In- 
formation, are not and cannot be libellous, 
ak. they are true in Fatt. | 
is is the Cardinal Point, upon which 
the learned Gentleman's whole Argument 
turns, and which he lays 
Zeng. Trial, down over and over, as the 
p. 12, 13, firſt Principle that governs 
22. the Doctrine of Libels; and 
accordingly he confeſſes the 
printing and publiſhing of the Papers laid 
ia the Information, and puts it upon the 
King's Council to prove the Facts contain d 
in them to be falſe; alledging, at the ſame 
Time, that unleſs that were 
p. 155 16. done, the Defendant could not 
be Guilty ; but if the ſame 
were prov'd to be falſe, he would own the 
Papers containing them to be Libels. To 
this, it ſeems, the Attorney-General anſwer- 
ed, that a Negative is not to be proved; 
and the other replied in theſe Words, 
N I chuſe to an pag 
1 that I may not be thought to do 
* him — — 1 2 expect 
to hear that a Negative cannot be proved; 
but every bady knows there are many Ex- 
ceptions to that general Rule : For if a Man 
is charged with killing another, or ſtealing 
his Neighbour's Horſe; if he is innocent in 
the one Caſe, he rove the Man ſaid to 


ma 
be killed to be Pill alive; and the Horſe 
ſaid to be ſtolen, never to have been out of 
his Maſter's Stable, &c. And this I think 
is proving @ Negative. Now I mult think, 
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that-it is ſtrange a Gentleman of his Saga- 
city, who owns he was proper d or the Ob- 
jection, could not yet hit upon ſome of theſe 
many Exceptions which every body knows. 
For he does no more than give two Inſtan- 
ces of One Affirmative being deſtroyd by 
another that infers a Negative of the firſt ; 
at which Rate moſt Negatives may be prov- 
ed, and then the old Rule may be diſcard- 
ed. Thus, if it is ſhewn that a Man is a- 
live, it follows clearly that he was nat kill'd ; 
and if a Horſe is proved to have been always 
in his Maſter's Stable (for this is what muſt 
be underſtood of his being never out of 
the Stable) it certainly follows that he could 
not be ſtolen. So that, according to this 
new Scheme of Proof, he who is accus'd of 
killing a Man, or ſtealing an Horſe, is to 
be guc upon proving that he did not kill or 
ſteal; becaule it is poſſible that ſuch Proof 
may be had ſometimes: And ſo in the princi- 
pal Caſe, if a Queſtion ariſes whether a cer - 
tain Magiſtrate has done particular Acts of 
Injuſtice or not, the Method is to ſhew that 
he did not do ſuch Acts, not that he did them. 
I have touch'd upon this, not for its import- 
ance, but as a Specimen of the learned Barri - 
ſter's manner of reaſoning, and of the Spirit 
with which he ſets out from the beginning. 

At length, however, he takes ; 
the Ouus probandi upon himſelf, p. 18. 
and rather than the Thing ſhould C-. 

o un-prov'd, generouſly undertakes, at his 

lient's Peril, to prove the Matters char- 
ged in the Information as libellous, to be 
true. Bur I would be glad to know, by 
the way, how this undertaking Gentleman 
could have proved the Truth of divers Facts 
contained in the Paper which the Defen- 
dant publiſhed, ſuppoſing the Court had 
been ſo much over-ſeen as to let him into 
a Proof of this Sort. Could he prove, for 
Example, that Judges were arbitrarily diſ- 
placed, and new Courts erected, in the Pro- 
vince of New-Tork, without Conſent of the 
Legiſlature ? For I am credibly inform'd, 
there never was a Pretence or Surmiſe of 
more than One Fudge being diſplaced, ar 
more than one Court erected under Mr. 
Cosby's Adminiſtration, both which hap- 
pen'd upon one and the ſame Occaſion. 

| | | Ba Now 
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ces of the ſame Species. 


9” 


that if ſuch a Juſtification as he offer'd were 
at all. allowable, it ought to be full and ex- 
preſs, ſo as to leave no Room for a Libeller 
to multiply and exiggerate Pacts, at his Plea- 
ſure, when he is diſpoſed to traduce Perſons 
in Authority ; there being a manifeſt Diffe- 
rence between a ſingle Act of Power with- 
out or againſt — (from which perhaps 
few Goyernments have been free) and an 
habitual Abuſe of Power in repeated Inſtan- 
I would further 
ask, how he could prove that the Law it 
ſe F was at an End, and that Trials by Ju- 
ries were taken away when a Governor 
pleaſed; for if I miſtake not, he was, at that 
Time ſpeaking to a Jury in a regular Court 
of Law, and in a Proſecution which the 
Governor had much atHeart (as the Gentle. 
man himſelf inſinuates) and would have been 
highly pleaſed to convict his Client, yet 
would not attempt it but in the ordinary 
Courſe of Trial by a Jury, and then too could 
not find a Jury that would convict him. I 
think I am warranted in putting theſe Que- 

| ſtions, even by the Authority of 

P. 22. the Barriſter himſelf, who ſays, 
Truth ought to govern 
the whole Affair of Libels, and yet the Party 


accuſed runs riſque enough even then; for if 


be 7100 of proving every Tittle he has wrote, 
4 to the Satisfattion of the Court and Fury 
too, he may find to his coſt, &c. 

But for the preſent I will ſuppoſe Mr. Ha- 
milton was able to prove all theſe Things; 
nay, that the Jury knew them all to 
be true. I will go farther and allow, that 
Juries in Criminal Caſes may determine both 
Law and Fact when may are complicated, 
if they will rake ſuch a Deciſion upon their 
Conſciences (which is almoſt the only Point 
in which I can have the Honour of agree- 
ing with him) yet after all theſe Con- 
ceſſions, the main Queftion reſts ſtill between 
us, viz. Whether a Writing can be a Libel, 
in legal Acceptation, if the matter contained 
in it be true. He is pleaſed indeed, to ex- 
preſs his Diſlike of infamous Papers, even 


when they are true, if levelld againſt pri- 
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Now I would not have this eſteem · d a cap- 
tious Exception, when I have to deal with 
a Man of Law, who muſt or ought to know, 


vate Vices and Faults; and in 
this Caſe he calls them baſe, p. 19, 20. 
unworthy, ſcandalous, un- ; 
manly and unmannerly. But ſurely ic might 
be expected, when a Point of Law was in 

ueſtion, that he would have told us whe-. 
* they were lawful or unlawful, inno- 
cent or criminal, ſince theſe laſt are the on- 
ly Epithets that were relative to his Subject, 
tho the firſt might have their Weight in a 
Sermon or moral Eflay. But it is plain, he 
was aware of the Conſequence of being ex- 
plicit upon this Head ; for had he own'd ſuch 
Writings to be lawful, becauſe true, he 
would have alarmed the Common Senſe of 
Mankind, by opening a Door for —_— 
at Mercy, the Frailties, Vices, Defects an 
Misfortunes of every Perſon high and low, 
which muſt inevitably deſtroy the Peace of 
Families, and beget ill Blood and Diſorders. 
If on the other hand, he had acknowledg'd 
ſuch Writings to be unlawful inaſmuch as 
they concern'd private Miſcarriages and 
Tranſactions; but that every Man might 
write as much Truth as he pleaſed about 
the Adminiſtration of the Government, not 
only by pointing out Faulrs and Miſtakes, 
but by publiſhing his own Comment and 
In'erences in Order to fill the Minds of the 
People with all the Jealouſies and Appre- 
henſions his Imagination can form; it muſt 
have ſhock'd Men of Underſtanding to be 
thus told, that the Law had provided a- 
— private Quarrels and Breaches of the 

ezce occalion'd by virulent Writing, but 
had taken no Care to prevent Sedition and 
publick Diſturbance arifing from the ſame 
Cauſe. 

His Favourite Poſition, however, was to 
be maintain'd at all Events; and there» 
fore when the Chief Juſtice right- 
ly inſtructed him, that he p. 16. 
could not be admitted to give 
the Truth of a Libel in . that 
the Law was clear that he could not juſti 
a Libel ; for it is nevertheleſs a Libel that 
it is true; the diſcerning Gentleman was 


pleas'd ro underſtand by the Word juſtify, 
a Fuſtification by Plea, as it is inthe Caſe of 
an Inditment for Murder, or an Aſſault and 
Battery ; there (ſays he) the Priſoner cannot 


4 


he may prove it was in Defence of his Life, 

his Houſe. & c. and in Aſſault and Battery, 

he may give in Evidence, that the other Par- 

7 ſtruck firſt, and in both theſe Caſes he will 
acquitted. 

If the . in either Caſe is acquitted, 
the Reaſon is | preſume, becauſe the Mat- 
ter given in Evidence amounts to a Juſtif- 
cation in Law of the Fact charged on him, 
and is equivalent to a Confeſſion and Avoi- 
dance in pleading. Inlike manner, if Truth 
be a ſufficient Juſtificarion of a Libel, the 
Defendant will be acquitted upon prov- 
ing the Contents of his Paper to be true. 

Now let it be obſerved, that the 

p. 18. Words of the Book which the 

. ag ores relied on are theſe. 
I' is far from being a Fuſtification of a 
Libel, that the Contents Fab: 7. true 4 
fince the greater Appearance there is of Truth 
in any malicious Invective, ſo much the more 

ovoking it is. That this is good Law, I 

ope I ſhall be able to thew fully hereafter, 
as I ſhall ſhew, in the mean time, that it 
is an expreſs Authority againſt the well-read 
Barriſter, who declares, he has not in all his 
reading, met with an Authority 

p. 16. that ſays, be cannot be admitted 

to give the Truth in Evidence, 
&c. 


He ſeems to take it for granted (and I 
ſhall not diſpute it with him now) that Mat- 
ter of Juſtification cannot, in any Cafe, be 
pleaded ſpecially to an Indictment of A, 
fault or Murder; but the Party is to take 
Advantage of it in Evidence upon not Guilty 
pleaded. Let it be fo; yet till this Matter 
muſt be a ſufficient Juſtification, or the Par- 

can have no Benefit from it any way. In 
an Action of Aſſault and Battery, where the 
firſt Aſſault muſt be pleaded ſpecially ; the 
Matter of Juſtification is juſt the ſame, as 
in an ludictment for the ſame Offence, 
where it muſt be given in Evidence upon 
the General Iſſue. I ask then, whether the 
firſt Aſſault is a Juſtification in an Indict- 
ment of Aſſault and Battery? If the Barriſter 
ſhould anſwer Negatively, ſuch Anſwer is a- 
gain t all Senſe, for the Party is acquitted b 
virtue of the Juſtification only. If he ſhould 
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Juſtify, but plead not guilty; yet in Murder, 


-* 


himſelf, for he has but juſt affirm'd that when 
the Book ſays, Truth is n0 of cation, it 
muſt be underſtood of a 0 ification by 
Plea, by which he muſt mean that nothing 
elſe is a Juſtification but hat is pleaded, or 
he mult mean nothing at all. For the 
Words of the Book are, it is far 
from being a Fuſtification, &c. it is not ſaid, 
you are far from being at Liberty to 
plead it in Bar. In truth, the Author is 
not there ſpeaking of the Forms and Rules 
of Proceedings upon Libels, | 
but upon the Subſtance and 1 Hawk. 
Nature of the Ciime; what Ch. 73 Fl. 
ſhall and what ſhall not ex- 5, 6, 7. 
cuſe or juſtify it. This is 
manifeſt from the Reaſon ſubjoined to ſup- 
port his Aſſertion, wiz. ſince the greater Ap- 
pearance there is of Truth, &c. which is a 
ſolid Reaſon grounded on the Wiſdom of 
the Law, which punifhes Libels even againſt 
private Perſons, as Publick Offences, be- 
cauſe they provoke Men to Acts of Revenge 
and Breaches of the Peace. I hope it will 
not be ſaid that a Libel is lefs provoking, 
becauſe the Truth of it is to be given in 
1 than if it was to be pleaded in 
ar. | 
But all this is Star-Chamber- Doctrine with 
the Barriſter, and the very mention of that 
Court ſerves him for an Anſwer to every 
Thing, for which he has no other Anſwer ; 
becauſe the Memory of that Tribunal is 
juſtly deteſted on account of many illegal 
and exorbitant proceedings. No; this 8 
the Authority of Mr. Serjeant Hawkins (tho? 
he uſes Marginal References to ſome 
Star-Chamber Caſes) whoſe Name is too 
great to receive any Addition from this Pa- 
per, and who after a long and ſtudious 
Search in the Crown-Law, laid down this 
Propoſition for Law at the Time he wrote 
his Book; and I believe it will appear in the 
Sequel that he was not miſtaken And now 
I come to join Iſſue with the Barriſter 
upon this Point, whether Mr. Serjeant or he 
is in the right; or in other Words, whether 
Falſity in Fact be eſſential to a Libel, ſo that 
the Truth of the Fa& may be given in Evi- 
dence to prove a Writing to be no _ 


5 


anſwer Affirmatively, he is inconſiſtent wich 


f 
| 
| 
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He maintains the Affirmative of the Que- 
ſtion, both from what be underſtands 
p. 16. to be the Authorities in the Caſe, 
and from theReaſon of the Thing. All 
which ſhall be conſider'd in their Order. 
' The Authorities cited by Mr. Hamilton 
to ſupport the Propoſttion formerly itated 
conſiſt principally of Four Caſes, which I 
ſhall confider in the Order as they were pro- 


duced. 
The firſt is the Caſe of 
Zeng. Trial, John de Northampton, 18 Ed. 
p. 16. III. 3 Inſt. 174. which he ob- 
| ſerves does not appear to have 
been a Caſe upon an-Information, but that 
he har good Grounas to ſay it was upon an In- 
dictment. This is what I ſhall not conteſt 
with him, becauſe it is not material, or in- 
deed eaſy to be determin'd, without ſeeing 
the Record; tho? I conceive there are 
Grounds to ſ:y it was not upon an Indict- 
ment, as was the Caſe of Adam de Ravenſ- 
worth, mentioned by Lord Coke in the ſame 
Chapter. The Caſe, however, ſtands thus ; 
© Fohn de Northampton, an Attorney of the 
„King's Bench wrote a Letter to one Fer- 
«© rers, one of the King's Council, that nei- 
© ther Sir William Scot Chief Juſtice,aor his 
© Fellows the King's Juſtices, nor their 
© Clerks, any great Thing would do by the 
© Commandment of our Lord the King, 
© exc. which ſaid John being called, con- 
< feſſed the Lerter, G Et quia prædictus 
© Fobannes cognovit dictam literam per ſe 
© feriptam, Roberto de Ferrers, qui eſt de con- 
© cilio Regis, que litera continet in ſe nullam 
c veritatem: Prætextu cujus Dom. Rex erga 
© Curiam, & Fuſticiarios ſuos habere poſſet 
© indignationem, quod eſſet in ſcandalum 
© Fuſtic. & Curie. Tdeo diftus ww 
c committitur, &c. Here ſays the Barriſter, 
by this Judgment it appears the libellous 
Words were utterly falſe, and there the Falſ- 
hood was the Crime, and is the Ground of the 
Fudgment. For = own part, I can neither 
fee Truth nor Falſhood in the Words at the 
Time they were wrote, for they refer to a 
future Contingency that might or might 
not be as he ſaid; and in this reſpect, they 
were the ſame as if the Man had ſaid, the 
Roof of Neſtminſter-Hall would fall up- 
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on Sir William Scot and his Fellows. Beſides, 
the Words taken by themſelves have no ill 
meaning; for I imagine it will be allowed 
that moſt of the great Things which Judges 
do, as Judges, are ſuch as ought neither to 
be done nor left undone by the King's Com- 
mandment. Where then was the Offence ? 
The Record, I think, ſhews that in the fol- 
lowing Words ; pretextu cujus Dom, Rex 
erga Curiam & Fuſtic. ſuos babere poſſet in- 
dignationem, &c. Ideo dictus Johannes com- 
mittitur, &c. It is obſervable, that the Au- 
thor of this Letter was an Attorney of the 
Court, and by the Contents thereof he pre- 
ſumes to undertake for the Behaviour of the 
Judges in ſome great Matters that concern- 
ed their Office. The Letter was addreſs'd 
to a Perſon who was of the King's Council 
and might poſſibly communicate the Con- 
tents of ſuch a Letter to the King; the 
conſequence of which might naturally be 
that. Dom. Rex habere poſſet indignationem 
erga Curiam, &c. for great Things were 
ſometimes done, in thoſe Days, by the 
King's Commandment; and the Judges, 
1 held their Poſts at Will and Plea- 
ure. 

The Words, que litera continet in ſe nul. 
lam veritatem, were therefore proper for 
the Judges to inſert, in order to acquit 
themſelves to the King; but they are na 
more the Ground of the —— than theſe 
other Words, qui eſt de Concilio Regis; both 
being only incidental Clauſes that come in 
by way of Deſcription: For it is not ſaid; 
Quia litera prædicta continet in ſe nullam ve- 
ritatem. After all, I would not have this 
Conſtruction of the Caſe, plain and natural 
as it is, paſs meerly upon my own Credit; 
for I ſhallſhew that this Caſe was ſo under- 
ſtood by one of the greateſt Lawyers of 
his Time, before Lord Coke's 3d Inſt. ap- 
pear'd in the World. 

21. Jac. B. R. Tanfield v. Hiron. Godb. 


5, 6. k 
Phe Plaintiff brought an Action upon the 
Caſe againſt the Defendant, for delivering 
of a ſcandalous Writing to the Prince, & c. 
Noy for the Plaintiff cited, 18 Ed. III. a Let- 
ter was ſent to Ferrers, one of the — 
un- 


Council, the Effet of which was, that 
Scot Chief Juſtice, and his Companions of 
the ſame Bench, would nor do a vain Thi 
at the Command of the King; yer becauſe 
he ſent ſuch a Letter to the King's Council, 
alto he ſpake no Ill, yet becauſe it might in- 
cenſe the King againſt the Fudges, be was 
puniſhed. If no Ill was ſaid, will it be pre- 
tended that the Falſhood of what was ſaid 
could be a Reaſon for puniſhing a Man? 
Is it not ridiculous to ſay that the Falſhood 
of innocent or inſignificant Words can be 
Criminal? This Book, therefore follows 
the Record of Northampron's Caſe, and 
ſays; becauſe it might incenſe the King 
againſt the Judges he was puniſk'd ; which 
is almoſt a Tranflation of prætextu cujus, 
&c. which was the Ground of the Judgment, 
Ideo Committitur. 

The next Caſe which the Barriſter called 
to his Aid, is that of the Seven Biſhops. 
State Trials, Vol. 4. and here he relies on 
a Flouriſh of one of the Council for the 
Biſhops, and a dubious Expreſſion of one 
of the Judges, ſeparated from the reſt of his 
Diſcourſe. | 

Sir Robert Sawyer, *tis true ſays, Both the 
Falſity of it (the Libel) and that it was 
malicious and ſeditious, are all Matters of 
Fact, which they (the King's Council) have 
offer'd to theFury no Proof of, &c. This 

muſt confeſs, proves one Point to which 

the Barriſter adduced it, viz. 

P. 17. that ve was not the firſt who 

inſiſted, that to make a Writing 
.& Libel, it muft be falſe. And when J 
have allow'd this, I may almoſt venture 
to ſay, it is the only Point he does prove 
from the Beginning to the Ending of his 
long, elaborate Speech. Let me how- 
ever, oppoſe to this the Reply of Sir Thomas 
Po uit, in theſe Words; whether a Libel be 
true or not, as to the Matter of Fatt; was 
it ever yet permitted in any Court of Fuſtice 
to be made a Yueſtion ; or whether the Party 
be puniſhable for it! And therefore I wonder 
to hear theſe Gentlemen ſay, that becauſe it 
it not a falſe one ther 
fol. 382. 

Mr. Juſtice Powel alſo does ſay, that 10 
mate it a-Libel, it muſt be falſe ; it muſt be 
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e it is not à Libel, of 
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malicious; and it muſt tend io Seditien, Upon 


which Words of this learned and worthy 


Judge, I would not preſume to offer any 
Comment, except that which other Wor 
of his own afford, that plainly ſhew in what 
Senſe he then ſpoke. His ſubſequent Words 
are theſe; they (the Biſhops) tell bis Majeſty, 
it is not out of ate any fo pay ell due 6h. 
dience; nor want of tenderneſs to their Diſſen- 
ting Fellow-Subjefs, but becauſe they do con- 
ceive the Thing that was commanded them, 
was againſt the Law of the Land; they ſay, 
they apprehend the Declaration is illegal, be- 
cauſe it is founded on a Diſpenſing Power; I 
do not remember in any Caſe in all our Law, 
that there is any ſuch Power in the King; 
and the Caſe muſt turn upon that. In ſhort, 
if there be no ſuch Diſpenſing Power in the 
King, then that can be no Libel, which the 
preſented to the King, which ſays that the 
Declaration, being founded upon ſuch a pre- 
tended Power, is illegal. So that the Judge 
put the whole upon that ſingle Point, whe- 
ther it be true that the King had ſuch a 
Diſpenſing Power, or not; which is a 
Queſtion of Law, and not of Fact; and 
accordingly the Judge appeals to his own 
Reading in the Law, not to Witneſſes or 
other Teſtimony, for a Deciſion of it. In 
truth the Petition of the Biſhops is not capa- 
ble of having Falſhood or Truth apply'd to 
it in any other Senſe, there being nothing. 
elſe affirm'd or deny'd in it, but that they 
thought they could not do what was commanded 
them becauſe it was againſt the Law. This 
was the Behaviour ; theſe were the Senti-- 
ments of that upright Judge, that gain'd 
him ſo much Honour among all good Men, 
as the Barriſter takes Notice; not any Opi- 
nion of his, that the Contents of a Libel 
muſt be falſe in Fact, to make it a Libel; 
as he would unfairly inſinuate. 

Sir Samuel Barnardiſton's Caſe p. 17. 
is the third that is rouch'd upon; 
and here too the Gentleman finds nothing. 
that can be ſtrain'd to his Purpoſe, but the 
Defendant's Council inſiſting on the want 
Proof to the Malice and ſeditious Intent of 
the Author. He ſeems to have forgot that 
the ſame Gentleman inſiſted alſo to have it. 
proved, that. the: Defendant was 4 * 
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F @ turbulent and unquiet Spirit, becauſe 
theſe Words were ſer forth in the Informa- 
tion, and he takes no manner of Notice how 
all chis was anſwer'd, which I muſt now do 
for him, in the Words of the Court; cer- 
rain) the Law ſupplies the Proof, if the 
Thing it ſelf ' Malice and Sedition. As 
it is in Murder; we ſay always in the In- 
 diftment, be did it by the Inſtigation of the 
Devil: Can the Fury, if they find the Fatt, 
find he aid it not by, ſuch Inſtigation * No, 
that does neceſſarily attend the ver) Nature 
of ſuch an Action or Thing. So in Informa- 
2100s for Offences of tbis Nature, we ſay, he 
did it falſely, maliciouſly, and ſeditiouſly, which 


on the TARAIAE 


, wr reed you may ſee, there is Malice 
poſe 


Calling or Trade ; he lays his 4 Zion, Macs; 
tho he cannot prove it but by the Words 


fo a private Perſon in Fw +I 

much more to the King and the State. State- 
Trials, vol. 2. 537. 1 

Tutchin's Caſe, the Barriſter does not pro- 
periy cite, but endeavours to anſwer as a 

aſe urged againſt him by the King's Coun- 
Cil ; and therefore I ſhall obſerve upon it in 
another Place. 

Bur the Caſe of Caſes is ſtill behind, 
which he reſerved for the laft, 
to make the Point clearer on his p. 17. 
ſide, than all the reſt put together 


are the formal Words; but if the Nature of could do. It is Fuller's Caſe. State-Trials, 


the Thing be ſuch as % imports Aa- 
lice, Reproach and Scandal to the Government, 
there needs no Proof bat of the Fact done; the 
Lau ſupplies the reſt. How ſhall any Man pron e 
another Per ſons Malice, which is a Thing 
that lies only in a Man's Mind ? How ſhould 
any Man know that I am malicious azainſt 
the Government, but by my Actions! Theſe 
Words, indeed, wege pronounc'd by the 
Chief Fuſtice Fefferies, who was then the 
Mouth of the Court, but tho? he was really 
an intemperare Judge (or a Mon- 
p. 17. ſter, as the Barriſter, in his Bar- 
Language} delights to call him) 
yet I may ſafely refet it to all Men of Law, 
whether theſe Worts could have diſcre- 
dited the beſt Mouth that ever ſpoke upon 
that Bench. State-TFrials, vol. 3. 851. 
An Inſtance of this Sort may nor be im- 
rtinent, where a Chief Juſtice (who was 
no Monſter) addreſſes himſelf to a Jury, 
that was trying a Kibel, in this manner: 
\ I will not repeat the Particulars to you, only 
ſomething to what the 26 rg has ſaid, 
that you may not be miſled. He ſays, it does 
not appear that he dit it maliciouſly or know- 
ing y. There are ſome Things that you that 
are of the Jury are not to expect Evidence 
For, which it is impoſſible to know but by the 
Act it ſelf. Malice ir conceiv'd in the Heart, 
no Man knows it, unleſs he declares it: As 
in Murder, I have Malice to a Man; no 
Man knows it. I meet this Man and kill 
Fim; the Law calls this Malice. If a Man 
- ſprak ſtandalous Wotgds againſt a Man in his 
. 2 g 
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vol. 5. 445, 6, 7, 8. And it deſerves notice, 
that altho' Fuller was charged with writing a 
Libel, yet that was not the Giſt of the In- 
formation. He was, in truth, proſecuted 
for being a Cheat and Impoſtor, by Order of 
the Houſe of Lords, as the King's Council 
declare in the Opening. 

The Information accordingly ſets forth, 
© Thar VV. F. intending che late King William 
© and his Subjects to deceive, and to get 
© ſeveral great Sums of Money fraudulently 
© and deceitfully from the ſaid King; con- 
© cerning a 8 between di- 
vers Officers and Subjects of the ſaid late 
* King, and the late King James falſely pre- 
© tended to be had; did write and Print a 
© Libel, inticuled, Original Letters, ec. 
© with the Depoſition of T. J. and 7. F. 
© Efqrs. proving the Corruption lately 
< practiſed in this Nation; and the faid I. 


E. afterwards did publiſh, utter, and for 


© Truth affirm the ſaid ſeveral falſe and ſcan- 
© dalous Libels, wit hout any lawful Autho- 


© rity; whereas in Truth the ſaid T. J. did 


not depoſe upon his Oath as is contained in 


© the ſaid falſe and ſcandalous Libel; but 
© the ſaid ſcandalous 5 ; 


belt are falſo, ſeigned, 
© and altogether contrary to Truth, &c Here 


it is manifeſt he was accuſed of a Cheat, in 


Forging rhe Correſpondeuce and the Depoſi. 


rions juſt mentioned, with a Deſign of get- 


ting Money by his pretended Diſcovery. 


And hence it comes, that the Judge very 


properly asks him, have you any Witneſſes ? If 


ou take upon you to-write ſuch Things as you 
| are 


— 
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ne charged with, it lies upon you to prove 
them true, at your Peril, How come you to 
write thoſe Books that are not true? If you 
| have any Witneſſes, produce them. 
P. 17. Thus ſaid, and thus did that great 
| Man, Lord Chief Fuſtice Holt; 


but not upon a Trial of the like kind with 


Mr. Zenger's, as his Council would have it 
thought. Forin this Caſe the Cheat and the 
1 was the Offence, which conſiſted 
wholly in the falſity; that is, in affirming 
ſuch Things for Realities, when they were 
nought but Ficrions. On the contrary, had 
he been able to prove thoſe Letters and thoſe 
authentick, the diſcovery 
would have been valuable, and might intitle 
him perhaps to Favour and Protection in- 
ſtead of Puniſhment ; however irregular he 
was in taking ſuch a Method to publiſh 
Matters of that high Conſequence. After 


this, let the learned Barriſter, in all his 


Reading, ſhew an Information or Indict- 
ment for a Libel, where the Falſity is 
aſſigned in Form with an abi re vera, as the 


Foundation of the Offence ; which is done 
in Fuller's Caſe; and then I will acknow- 
ledge that the Queſtions put here by Lord 


Holt, would have been proper upon the 
Trial of his Client. 
This is the Sum of the Barriſter's Law- 


Caſes. And is it not high Time to ask, whe- 
ther ſuch groſs Miſrepreſentations of the 


Books can proceed from Ignorance or 
Diſingenuity ? Be that as it will; it might 
certainly be expected, that a Propoſition ad- 
vanced with ſo much Aſſurance, by a Man 


of Tears and Reading, ſhould have been 


ſupported by ſome One Authority in Point, 
rather than by a Series of low Prevarication 


and Quibble. Could he not find in all the 


Book-Caſes and Trials at large concerning 


' Libels (which are ſufficient of themſelves to 


make a large Volume) one Example of Proof 


being received to the Truth or Falſity con- 
tained in a libellous Writing? Indeed there 
is nothing like it to be found; tho the Oc- 


cafions have been many, where ſuch Proot 


might be had, if it were proper; nay, where 


the Truth of the Thing was notorious to all 
Men, and yet no Queſtion ever moved 


concerning it. This ſhall fully appear in 


the Sequel. 


/ John Peter Zenger, Printer. 9 


If any thing can be neceſſary. further to 
expoſe Mr. Hamilton's Docttine of Libels 
after anſwering his own Caſes, it is only to 
ſubjoin ſome others that will ſhew how 
much he is miſtaken in almoſt every thing 
he has offer d on the Subject. I ſhall there- 
fore mention a very few, that will bear a 
particular Application to his crude Notions, 
without entering into a Multitude of others, 
to tire the Reader. 

16 Car. 2. The King v. Pym. 1 Sid. 
219, B. R. ; 3 

Pym was indicted at Exeter for a Libel, 
which he deliver'd to a Parſon to be pub- 
liſh'd in Church there, and was ta this Ef- 
fect; you are deſired to bewail the Sodomitry, 
1 I horedom, Leudneſi, that is 
of late broken out in this formerly well- 
govern'd City; that God would turn their 
Hearts from committing thoſe Wickedneſſes 
which go unpuniſbed by the Magiſtrates. 
Pym confeſs d the Indictment, and was 
fined 100 l. He afterwards brought a Writ 
of Error, and aſſign'd for Error that this 
was no Offence, becauſe tho he ſays, go un- 
puniſhed by the Magiſtrate ; yet he does not 
ay that the Magiſtrate knew of it, and 

ickedneſs unknown can't be puniſhed, It 
was anſwer'd by the Court, that this con- 
rains matter of great Scandal to the Govern- 
ment of the City, for it makes the late 
Government better than the preſent, &c. 
Hide, Twiſden, Keelyng, Windham Juſt. 

I have pitch'd upon this Caſe, becauſe 
the Barriſter is fond of comparing the Plan- 
tations to large Corporations; and he will 
find here, that even thoſe are 
not left to the Mercy of Li- Zeng. Trial, 
bellers, alibo they do not put p. 14. 
in a Claim to the ſacred Rights | 
of Majeſty : And that a Misbehaviour of this 
kind to the Magiſtrates of a Corporation is 
not entirely innocent, becauſe 
it is not to be judged of, or p. 14. 
puniſhed, as a lite Undutiful- 
weſs would be to our Sovereign. 

This Caſe was adjudged about four Years 
after the Reſtoration, when the Memory of 
the preceding Uſurpation was freſh in every 


. body's Mind. It is ſtrange therefore Mr. 


Pym did not put himſelf on his Trial at Exe- 
C ter, 


10 
ter, for it was evident beyond Contradiction 
to the People of that Age, from their own 
knowledge, as it is now to us from Hiſtory, 
that the Wickedneſs ſpecified in the Libel 
was reſtrain'd by a ſtricter Hand before, 
than after the Reſtoration. But this noto- 
rious Truth, ir ſeems, did not avail Mr. Pym. 

22 Car. 2. the King v. Saunders. Raym. 
201. B.R. | 

Information for writing a ſcandalous Libel 
to H. Rich. who was indebted to him, and 
kept him out of his Money three Years by 
obtaining a Protection, and at length gerting 
into the Priſon of the King's Bench. Saun- 
ders wrote him a Letter, wherein he tells 
him; that if he had any Honeſty, Civility, 
Sobriety or Humanity, be would not deal ſo 
by him; and that he would one Day be damned, 
and be is Hell for his Cheating ; and Cited 
ſeveral Places of Scripture to make good 
his Allegations. The Defendant was found 
Guilty, and moved in Arreſt of Judgment, 
that the Subſtance of the Letter is not . 
dalous, but impertinent and inſignificã , 
&c. Car. The Letter is provocative, and 
te nds to the incenſing Mr. Rich to break 
the Peice. The Court adjudged the Letter 
ſcandalous, and find him 40 Marke. Keelyng, 
Tui ſuen, Rainsford, Moreton, Inſt. 

J would entreat the clear · ſighted Barriſter 
to look carefully into the Words of this 
Libel, and try if he can diſcover any Truth 
or Falſhood in them that was capable of 
Proof. And I muft remark upon both 
theſe Caſes, that tho''they were adjudged 
in the Reign of K. Charles II. yet neither of 
them was upon a State Proſecution, or at 
a Time when the Spirit of Plots and Facti- 
ont had infeſted the Courts of Juſtice; but 
they remain unqueſtionable Authorities at 
this Day. | 

State-Trial vol. 5, The Caſe of Tutchin 
is ſtrong againſt him; a Caſe adjudged ſince 
the Revolution, before that learn'd and up- 
right Judge Sir John Holt, and plainly ſhews 
the Fallacy that runs throughout his whole 
Argument. | 

e Points inſiſted on by this Chief-7uſtite, 
in his Charge to the Jury, were theſe; 70 
fay that corrupt Officers are appointed to ad- 
minifter Affairs is certainly a reflettion on 
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ſider, whether 1 
you do not tend to beget an ill Opinion of the 


People ſbonſi not be 
called to an Account fot poſſeſſing the People 
with an ill Opinion of the Government, no 


Government can 5 no you are to con- 
ſe Words I have read to 


the Government, ' 


Adminiſtration of the Government ; to tell 
vs that thoſe that are employ d know not hing 
of the Matter, and thoſe that do know are 
not employ d. Men are not adapted to Offices, 
but Office to Men, out of a particu'ar Regard 
ro their Intereſt, and not to their Fitneſs for 
the Places. This is the Purport of theſe 
Papers. Tf this was the Purport of the Papers, 
and ſo criminal as hath been juſt ſaid, ir is 
amazing ſurely that Mr. Turchin did not 
offer to prove the Truth of theſe Allegations, 
and thereby rake out their Sting! Could 
not he poſſibly think of as many corrupt or 
incompetent Officers, Ecclefiaſtical, Civil 
or Military in England prefer'd by Intereſt 
rather than Merit, as there were Fudges dif- 


placed and Courts erected in New-Tork ? 


Or it he was reſtrain'd by the hard-hearted 
Judge, from — himſelf in this plea- 
fant and ſpacious Field; could he not apply 
to the private Knowledge which the Jurors 
(as well as the reſt of Mankind) had of 
theſe Matters? For I imagine it will be 
allowed, that if no Inſtances of this ſort 
could be ſhewn at the Time of Tutchir's 
Trial, it was the only Period within the 
Memory of Man, or the reach of Hiſtory, 
that wanted the like. 

But the misfortune was, the poor Man 
was not bleG'd with ſuch skilful Council as 
is to be had in Philadelphia, to think of 
theſe good things for him; otherwiſe you 
might have heard an alert Advocate 
(after returiting thanks to his Lord- p. 18. 


[hip for nothing) addreſs himſelf to 


the Jury in this or the like eloquent Strain ; 
then, Gentlemen of the Fury, it is to you we 
muſt appeal tre ſſer to the Truth of the 
Facts we have offer'd, and are deny'd the 
Liberty to prove; the Law ſuppoſes you 
to be ſummon d out of the Neighbourhood where 
rhe Fatt is alledged to be committed; and the 
Reaſon of your being taken out of the 
Neighbourhood is, becauſe you are ſuppor'd to 


have the beſt Knowledge of the Fact that is 
3 6 


io be tried. —— were you to find a Verdict 
againſt my Client, you take upon you to 
x P 2 ie the —— 
and which are proved to be written and 
publiſbed by bs, are falſe; ſtandalous and ſe- 
ditious. Ton are Citizens of London, honeſt 
and lawful Men; and the Facts which we 
offer to prove were nat committed in a Corner; 
they are notoriouſly known to be true, And 
as we are denyd the Liberty of giving evi- 
dence to prove the truth of what we have 
publiſhed, I will beg leave to lay it down as 
a ſtanding Rule in ſuch Caſes, that the ſup- 
preſſing of Evidence ought always to be talen 
for the ſtrongeſt Evidence, and ] hope it will 
have that Weight with you. Lay your hands 
wpon your Hearts, Gentlemen, and recollect. 
Do none of you know ; nay, do not all of — 
know certain Perſons, who ſhall be nameleſs, 
that have been lately promoted by Favour 
and Iurereſt, to Places of Truſt and Profit 
both in Church and State, Army and Navy; 
whom you muſt know and believe in your Con- 
ſciences to be il Men and no way qualified 
ſuch Preferment; as my fagacions Client has 
moſs ſeaſonably remonſtrated to the Neigh- 
bours, by virtwe of that right which every 
free-born Sabjeci hath of publiſhing his Com- 
plaints, when the Matters / publiſhed can be 
| ſupported with Trath? But is 
P. 12, 21. Lord Holt aſleep all this Time? 
Can any reaſonable Man, who 
has bit common Notions of Judicature, 
imagine that this great Judge would ſuffer 
ſuch Traſh as this to be thrown . out in any 
Court where he ſat in judgment? Bur 
what: muſt he have ſaid if the Libeller be- 
fore him had offer d to prove, that the 
Leu iffelf was at an end; that Trials by 
Joriet were' talen awbay. when a Miniſter 
pleas d; tha? no — an — 10 
vn; or enjoy Liberty longer than thoſe 
> os 2 erte — condeſcend to 
let him do it? Would he have ſaid that theſe 
Things did not tend to poſſeſs the People with 
ati ill Opinion of the Government; and that 
Governments might well ſubſiſt, tho“ Men 
ſhould not be call d to an Account for pub- 
liſhing the like? or would he have ſaid, it 
was no matter what Opinion the People had 
of the Government, nor whether it ſubſiſted 
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would not 2 been altogether uſeleſs had 
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or not, provided theſe Aſſertions were true; 
aud ſo have diſc the Man as a Pub. 
liſher of precious 2nd uſeful Truths 20 pu: 
the Neighbours on their Guard? 
But here alſo the Barriſter lays hold of a 
Random-Queltion, put by one of the King's 
Council to Mr. Montague, who was for the 
Defendant, and was then touching upon the 
Affairs of the Navy. Saith the former; 
will you ſay they are true? now the latter 
had bined as much as that theſe Things 
were true; but did it with that Caucion 
which a Man of Skill uſes, when he would 
ſay ſomething in Support of a lame Cauſe, 
but don't care to preſs an Impropriety too 
far. For that learned Gentleman was very 
ſenſible, that if he had preſum'd to infilt ex- 
reſly on the Truth of the Matters contaia'd 
in his Client's Papers, a ſevere Reprimand 
was the beſt thing that could have befallen 
him. His Words are theſe ; zo body can ſay, 
that we never had any Miſmanagements in the 
Royal Navy; and whenever that bas hap- 
pen d the Merchants of England in all Proba- 
bility have ſuffer d for it. But does the 
Judge, in his Charge to the Jury, vonchſafe 
to give this Marter any Anſwer, or ſo much 
as to mention it? Lord Holt did not uſually 
paſs by material Things that were offer'd in 
fence of Perſons tried before him; yet 
in this Caſe he makes no Queſtionor Scruple 
about the Truth or Falſhood of Tizchir's 
Papers, altho* they conrain'd many Things 
which his Lordſhip, the Jury, and all the 
World knew to be candid Judge, 
however, puts the merits of the whole upon 
the Scandal of the Government," and the 
evil Tendency of ſuch Writings. And 
therefore I muſt once more call upon the 
Northern Barriſtet to ſhew a ſingle Inſtance 
where Witneſſes have been produced by 
Council, and admitted by the Court to 
prove the Truthof a Libel. When hedoes 
this, it will deſerve Conſideration; but till 
then he may talk by the Hour without any 
Meaning. | 
could mention ſome Caſes of a more 
modern Date, that have been adjudged in 
Meſtminſter-Hall, when this wild Doctrine 
was not ſo much as thought of, and when it 
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it been practicable; but 1 have choſe to 


mention ſuch only as are reported, that the 


Books may ſpeak for themſelves, and judge 
between us. | 
Bur this Lawyer ſeems to be above hav- 


ing bis Points of Law decided by the Au- 


thorities of the Law; and has ſomething in 
Reſerve, which may ſerve to overthrow 
not only what has been offer'd in this Paper, 
but even all the Books of the Law. This is 
what he calls the Reaſon of the thing, but is 
truly and properly a Sketch of his own Po- 
liticts; which leads me to ſhew that the true 
Reaſon of the thing here, agrees with the 
Law, and conſequently both theſe are againſt 


this expert Maſter of Law and Reaſon. 


The Reaſon of the Thing, as well as it can 
be collected from a Heap of Particulars 
huddled together wichout Order and Method, 
may be reduced to the three following Heads. 
1. The Form of an Information for a 
Libel, and the Neceſſity of knowing the 
Truth or Falſhood of its Contents, in or- 
der to direct the Judges in awarding arbi- 
trary Puniſhment. | 

2. 'The Right every Man hath of pub- 
liſhing his Complaints, when the Matters 
ſo publiſhed can be ſupported with Truth. 
3. The Neceſſity there is of uſing this 
Right, in the Plantations eſpecially, by rea- 
ſon of the Difficulty of obtaining Redreſs 


- againſt evil Governours by any other Means. 


1. It will not be jmproper to premiſe, 
under the firſt Head, that a Gentleman of 
the Law, who takes upon him to pronounce 
ſo magiſterially as the Northern Barriſter 
has done concerning Libe/s, ought to have 
conſider'd well the Nature and Extent of 
his Subject. It might be expected that he 
is not unknowing in any Part of Learning 
neceſſary to fix his Idea of a Libel. And yet 
the preſent Caſe would appear to be quite 
different. This — entleman might 
have inform'd himſelf by reading ſome of 


the ancient Laws before the Conqueſt, that 


when the Falfity of virulent Writings and 


Speeches was taken into the Deſcription of 


the Crime, there was a ſpecifick Penalty 
annex d, viz. Cutting out the Offenders Tongue, 

But this Severity ſeems 
to have fallen into * under the Norman 


un the Trial 


Kings; and accordin re 
in the Reign of Henry III. gives a Deſcription 


Bradton, who wrote 


of theſe Offences as they were underſtood in 
his Days, wherein Falſity is neither expreſs'd 
nor imply'd. Theſe are his Words ; Fit 
autem injuria, non ſolum cum quis pugno 
percuſſus fuerit, werberatus, wulneratus, 
vel fuſtibus cæſus; verum cum ei Convitium 
dium fuerit, vel de eo factum Carmen famo- 
ſum & hujuſmodi. Fol. 155. Indeed here is 
no mention of Libels againſt the King or 
the State; the Reaſon of which ſeems 
plainly to be, that Offences of this Sort 
were conſidered as a Species of Treaſon, 
not only in that Age, but in ſeveral Apes 
after, notwithſtanding the Statute 25 Ed. 
III. and tho? they have by happy Degrees 
dwindled into Miſdemeanours, yet no body 
except the Barriſter will ſay they are come 
to have a greater Indulgence from the Law, 
than the like Offences againſt private Perſons. 
How far therefore Bractons Acceptation 
of a Libel has prevailed ever ſince, muſt 
be ſubmitted upon what has been offer'd in 
the preceding Part of the Remarks. 
ere the Barriſter throws in a ſhrewd 
Queſtion, ariſing from the Form of the In- 
formation which charges the Libel to be 
falſe. This WordFALSE, | 
ſays he, muſt have ſome Mean- Teng. Trial 
ing, elſe how came it there? p. 17 
1 a; Mr. Attorney will not 
ſay he put it there by Chance; and I am of 
Opinion his Information would not be good 
without it, By way of Anſwer to this, 
I muſt take Leave to put a Queſtion or 
two in the ſame Strain. Suppoſe a Man 
brings an Action of Treſpaſs 1 violati 
his Wife, and he fairly ſets forth the Trut 
of the Caſe, viz. That the Defendant by 
amorous Addreſſes, Letters, Preſents, &c. 
did gain the Conſent of the Plaintiff's Wife, 
and at length debauched her. I would ask 
whether an Action of Treſpaſs thus laid can 
be ſupported? I fancy nor; and yet this is 
a more juſt Account of the Matter, than 
when vi & armis, viz. Swords, Staves, 
Knives, &c. are introduced as Inſtruments 
of invading this tender part of our Neigh- 
bour's Property. Suppoſe further, a Man 
kills another whom he never ſaw IO 


of before; and he is accuſed of Murdering 
him of Malice fore thought, How come 
ſuch Words to be put into an Indict- 


ment for a Fact ſo  circumſtanc'd? they 


muſt have ſome meaning ; ſurely they are 
not put there by Chance; and I am of O- 
pinion the Indictment would not be good 
without. them. Why, there is this ſhort 
Anſwer to be given to all theſe Childiſh 
Queſtions : There are many Words uſed 
in Pleadings of moſt kinds, ſometimes for 
Aggravation, ſometimes for Comprehenſion, 
often in Compliance with Antient Uſage, 
which are not traverſable, and many times 
are incapable of Proof. The Form of In- 
dictments and Informations follows the Na- 
ture of the Fact, and ſets it out in its worſt 
Dreſs; and if the Fact is made appear to 
be unlawful, all the hard Names are ſup- 
ply'd by Implication of Law. 
This is not all quoth the Counſellor ; iz is 
ſaid, that Truth makes a Libel the 
p. 16. more provoking ; well, let us agree 
for once, that Truth is a greater 
Sin than Falſhood : het as the Offences are not 
equal, and as the Puniſhment is arbitrary; 
is it not abſolutely neceſſary that the 
ſhould know whether the Libel is true or 165 
that they may by that means be able to pro- 
rtion the Puniſhment : for would it not be 
a ſad Caſe, if rhe Judges, for want of a due 
Information, ſhould chance to give as ſevere 
a rer againſt à Man for writing or 
publiſhing a Lye, as for writing or publiſhing 
@ Truth? Now is it not a ſad Caſe, that he 
ſhould want to be told, that Human Laws 
don't ſtrictly regard the moral Pravity of 
Actions, but their Tendency to hurt the 
mtnunjty, whoſe Peace and Safety are 
their principal Objects; ſo that by this 
Standard only are Puniſhments meaſured. 
If this profound Sophiſter is of another O- 
pinion, let him give a Reaſon why it ſhould 
a greater Crime in our Law, for a Man 
to counterfeit a ſilver Shilling than to cut 
his Father's Throat. Nin 
2. The right of remonſtrati 
iſ 


| or pub- 
liſhing juſt Complaints, the Bar 


er thinks 


the Right of all Freemen: and fo think I, 


provided ſuch Remonſtrances and Com- 
laints are made in a lawful way. But when 
be comes to explain, it is not a Court of 
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Juſtice, it is not an Houſe of Repreſenta· 
tives, it is not a Legiſlature that is to be 
troubled (as he phraſes it) with theſe Things. 
Who then, I pray, is to be troubled with 
them, for the King it ſeems is out of the 
Queſtion? let the Barriſter ſpeak for | 
himſelf ; they have a Right ( ſays he) p. 21. 
publickly to remonſtrate againſt the _ 
Abuſes of Power in the ſirongeſt Terms, to put 
their Neighbours upon their Guard, &c. and in 
another Place, he ſpeaks of itas a Hardſhip, 
f a Man muſt be taken up as a Libeller, 
or telling his Sufferings to his Neighbour, 
Now tho? I wiſh and hope as earneſtly as he 
can do, that a free People may never want 
the Means of uttering their juſt Complaints, 
and of redreſſing their Wrongs too, when 
their Complaints are not heard; yet I al- 
ways thought theſe Things were better un- 
der ſtood than expreſſed in a ourt of. Law; 
and I ſhall probably remain in that Opi- 
nion, till the learned Gentleman can pro- 
duce ſomething from the Common or Sta- 
— 1 ew — A 22 — 
a Right of appealing publickly zo bis 
Neighbours (that is, to the Folledtive Body 
of the People) when he is injur'd- in his 
When I am 
aſſur'd that he can do this, I promiſe him I 
ſhall not grudge a Voyage to that 
Country, where Liberty is ſo well p. 29. 
underſtogd and ſo freely enjoyed, that _. 
I may receive the important Diſcovery 
from his own inſtructive Mouth. 
I know the Law-Books aſſert the Right 
of Complaining to the Magiſtrates and 
Courts Juſtice, to the Parliament, to the 
King himſelf; but a Right of Complainin 
to the Neighbours is what has not occur 
to me. After all, I would not be thought 
to derogate, by any thing I have ſaid or 
ſhall fay, from that noble Privilege of a free 
People, the Liberty of the Preſs. I think 
it the Bulwark of all other Liberty, and the 
ſureſt Defence againſt - Tyranny and Op- 
preſſion. But ſtill it is a Two-edg'd Wea- 
pon, capable of cutting both Ways, and is 
not therefore to be truſted in the Hands of 
every Diſcontented Fool or deſigning 
Knave. Men of Senſe and Addreſs (who 
alone deſerve publick Attention) will * 
1 2 
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be able to conve r Ideas to the Peo- 
ple, in a Time of Daoger, without running 


countet to all Order and Decency, or cry- 
ing Fire and Marder thro the Streets, if they 
chance to awake from a frightful Dream. 
Bu: I muſt again urge, that theſe Points 
re not fir to be diſcoſs'd in a Court of 
uſt ice, whoſe  Juriſdition is circumſcri- 
by poſitive and known Laws. Beſides, 
they take Place propenly in a Sovereign State 
which has no Su r on Earth; and 
where an injured Peogle can expect no Re- 
lief but from an Ap to Heaven. This 
is far from being the Caſe of Colonies ; 
and therefore I come to ſhew, under the 
third Head, that the Barriſter's Reaſon of the 
thing is no other than Reaſon inverted, 
which poſſibly may help the Projects of a 
 Demagogue in America, but can never be 
reeonced to the Semiments of a Lawyer, 
or the Principles of a Patriot, conſidet'd as 
a Subject of Grew? Bretain. 

3. J have hitherto heen taught to believe, 
that when a brave and free People have re- 
ſor ted to- Meaſures uhaurhoris'd by the or- 
dinary Courſe of the Laws; ſuch Meaſures 
— bem juſtified by the extraordinary Ne- 
ceſſity of the Caſe, which excluded all o- 
ther of Redreſs. And as far as I un- 
derſtand the Conftituti 
Accqunts of the Briiſo Colenies; ſuch a 


Caſe cannot well happen, and has never yet 
Creamy . - But here the Har 
riſter is ready to ask, how muſt we behave 


when we are oppreſſed by a Governour, in 
a Country where the Courts of Law are ſaid 
to have no coercive Power over his Per- 
ſon, and where the Repreſentatives of the 
Peoplears; by his Inttigues, made Aecom- 
pliess of his Iniquity ? certainly it can't be 
anew: Diſeovery to tell this Lawyer; that 
as the Governour is a Creature of the Crown, 
ſd the. moſt natural and eaſy Courſe is to 
Idole up to the Handi that made him. And 
imagine it may be affirm'd (without carch- 
ing an Occaſſom of offering Incenſe to- Ma- 
70% that if one half of the Facts contained 
im Zenger's: Papers, and vouched for true 
by his Council, had been fairly repreſented 
and proved at home, Mr. Cosby would not 
have continued much longer im his Govern> 
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ment; and then the City of Neu · Nys might 
have applied to it ſelf the Inſctip : 
tion of the Gold- Box; demerſe p. 32. 
leges, timefacta libertas, he tandem 
emergunt ; with greater Propriety and Secu- 
rity, than could bly be derived frorti 
the impetuous Harangue of any Lawyer 
whatſoever. I am the more embolden'd 
to ſay thus much, becauſe tho!” it is my Lot 
to dwell in a Colony, where Liberty has not 


always been well underſtood, at leaſt nut 


freely enjoy'd, yet I have known a Gover- 
nour brought to Juſtice, within theſe laſt 
twenty years, who was not only fuppotted 
by a Councitand Aﬀembly, beſides a nume- 
rous Party here, but alſo by powerful Friends 
at home; all which A es were not 
able to fcreen him from Cenſure, Diſgrace, 
and a Removal from the Truſt he had abu- 


ſed. f 
It is not neceſſary that particular 
Perſons Non Le thetr affaire and Fa- 


miles in the Plantations, to proſecute a Go» 
vernour in Meſtminſter- Hall, unleſs. their 
Fortunes are equal to the Expence. For 
ir is ſeldom ſeen that the Violence of a bad 
Goverrour terminares in private Injuries; 
inafmuch as he can't find' his Account itt 
A than what is of a general arid 

blick Nature. And when this is the Caſe; 

hope none of our Colonies are, even at 
this rime, ſo deſtitute, but that they can find 
the Means of making a regular Application 
to their Sovereige, eicher in Perſon or in his 
Courts at Weſtminſter, as their Caſe may re- 


by =: 

7 the wild Inconſiſtency that 

ſhines through moſt parts of this O- p. 20. 
rator's Speech, is peculiarly glaring | 
in that part of it now before me. The Remo-—- 
dy which he ſuys our Conſtitution preſcribes 
for 9 the Diſeaſes of an 
evil Adminiſtration in the Colonies, I ſhall 
give in his owrr Words; hr it not been of- 
ten ſtem (and hope it vill always be ſeen) 
that when the Repreſentatives of a free Peo- 
ple are; by: juſt Repreſentations or Remon- 


ſtrantes made ſenſible on Sufferings of their 


Fellow-Sirbjetts, by the Abaſe of Power" its 
the Hands of a' Governour; they have decla- 
red (and loudly too) that they were * 
—— = IL gea 


d by any Law to ſupport a Governour who 
go * 2 deſtroy a — or Colony, &c. 
ne would imagine, at firſt Sight, that this 
Man had the ſame Notion, with the reſt of 
Mankind, of juſt Repreſentations and Re- 
monſtrances to the Repreſentatives of a ſree 
People, which has ever been underſtood to 
be by Way of Petition or Addreſs directed 
and preſented to them in Form; in which 
Calc it is hoped, that they, being moved by 
the Complaints of the People 

p. 21. will ſtretch forth their Arms 
to help them. But alas! we are 

all miſtaken ; for he tells us, in the 
ſame Breath, that the right Way is by tell- 
ing our Sufferings to our Neighbours in 
Gazettes and News-Papers; for the Repre- 
ſentatives are not to be troubled with eve- 
ry Injury done by a Governour; beſides, 
they are ſometimes in the Plot with the Go- 
vernour, and the inſane Party can have no 
Redreſs from their Hands; ſo that the firſt 
Complaint (inſtead of the laſt Reſort) muſt 
be to the Neighbours, and ſo come about 
— the Repreſentatives through that Chan- 
Now I would be very glad to know, 
what the Neighbours can do towards effect- 
ing the deſired Reformation, that will be at- 
tended with ſo good Succeſs and ſo few ill 
ences, as a regular Application to 

his Majeſty would be. It would be plea- 
ſant, doubtleſs, to hear this Politician ſpeak 
out and 16 himſelf at large upon this 
Subject. I confeſs it ſurpaſſes my Com- 
rehenſion to conceive what the Neigh- 
owrs inſpired with weekly Revelations from 
the City Journaliſt, can do with their Go- 
vernour and Aſſembly, unleſs it be to re- 
form them by thoſe perſuaſive Arguments 
which the Major vis never wants good Store 
of. If this be the Patriots meaning, his 
Words may poſſibly be underſtood ; but 
without this meaning they are meer Far- 


— a word; I ſhall agree wich the Bar- 
riſter (and ſo take my leave of him) 
p. 29. that the Liberty of expoſing and op- 
of a frec People ; and he ought at the ſame 
time to admit, That the Order of Things 


of John Peter Zenger, Printer. 


poſmg arbitrary Power is the Right 


: 


15 


and the Peace of Society, require that ex- 
traordinaty Means ſhould not be uſed for 
this Purpoſe, till the ordinary have failed in 
the Experiment. The ſupreme Magiſtrate 
of an independent Kingdom or State cannot 
always be controul'd by the one, and then 
the other is juſtified by that Conſideration. 
But in Colonies that are from their Creation 
ſubordinate to their Mother · Country, there 
is no Perſon who is not controulable by re- 
gular and well known Methods of pro- 
ceeding; and conſequently there can be no 
abſolute Neceſſitiy of flying to Extremi- 
ties, at leaſt in the firſt Inſtance. From 
all which, I conceive, ic follows, that 
local Conſiderations, upon which the 
Gentleman lays ſo great Streſs, conclude 
directly againit him; and I hope the Secu- 
rity which the Britiſh Conſtitution affords 
to every Man's Perſon, Property and Repu- 
tation, as well as to the publick Tranquilli- 
25 is not leſſen'd by any Diſtance from the 

ountain of Power and Juſtice; but that a 
Libel is a Libel, and puniſhable as ſuch in 


America as well as in E rope. 


I am ſenſible, there is a Freedom ot 


Expreſſion uſed in theſe Papers, of which I 


ſhould diſapprove in the common Caſes of 
Controverſy; but I found my ſelf under a 
Neceſlity of ſhewing no Reſpect to the Per- 
formance under Conſideration, unleſs 1 were 
to fbrfeit the little that might be due to the 
Remarks. For tho' a Lawyer is free, nay 
oblig'd by the Duty of his Profeſſion, to 
make the moſt of the Cauſe he eſpouſes, 
(his real Sentiments being ſuſpended” for 
that Time, by reaſon of the Biaſs under 
which he acts) yet when he draws his pri- 
vate Opinion into the Debate, and intereſts- 
his Paſſions in the ſucceſs of it, he then de- 
parts from his Character, and becomes a 
Party rather than an Advocate. In ſhort, 
there is an Air of Self-ſufficiency and Con- 
fidence mixt with the whole lump, enough 
to give a difreliſh even to good Senſe and 
good Law, but is nauſeous beyond all bear- 
ing, when- neither of theſe is found. A- 
mong Lawyers, I was fure this Lawyer de- 
ſerv'd no Anſwer, and yet an Anſwer ſeem- 
ed indiſpenſable, not only for the Reaſons 
given at wy ſetting. out, but alſo in 2 to 
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ſave many well meant People from reve- 


reucing a piece of  Buffoorry, that had been 


thruſt into the World with ſo much florid 
Conceit and a Gold-Box tagg'd ro the End 
of it. A piece, wherein the whole com- 
mon: place of popular Declamation (equal. 

adapted to all popular Occaſions) is 
p- 27. exhauſted, and the Holy Scriptures 
brought in ta ſeaſon his Pier But 
as this laſt ſeems deſign'd only for a Sally of 
all not offer to detract 


rity, and 
p- 323 32, to be in 
"0 with th 


tizens are ever thought 
rneſt when they part 
Gold and ſhew their 
Learning. | | 
Sir, I ought to mate an Apology to you 
for treſpaſſing ſo ling 2 your Patience, 
which might have len better employ d; but 
I flatter my ſelf uſib the Hopes of having 
' ſome Allowance made for an honeſt, tho weak 
Attempt to reſcue the Profeſſion of the Law, 
and the Intereſt of Tawful Liberty from the 
' Diſgrace thrown upon both in One of our 
Siſter Colonies. s is the Truth, and let it 


be my Excuſe. 
| | | I am yours, & c. 
Anglo-Americanus. 
| 
L Err ER n. 
SIR; ; | 
Iz muſt be tmaktifying, no doubt, to a 


1 Perſon who hag received petuliar Marks 
of Publick Approhation to be told, that the 


very Act which pfocur'd it was fo far from 
being commendable, that it really deſerved 


a a ſevere Cenſure; and one wou d the rather 
decline ſuch an Office, how juſt ſoever the 
Occaſion, becauſF it cannot be done with- 


REMARKS os the Tatar 


Power and Influence. 


out condemning at the fame Time, the 
udgment of thoſe whoſe Suffrage had been 
thus unworthily obtain d. But when the 
Laws are openly perverted, and Courts of 
Juſtice, with an Air of Gravity, drolld out 
of their eſtabliſhed Rules by ſuch whoſe 
Profeſſion ſuppoſes them Miniſters of 
Juſtice, and when this too ſhall be dignify'd 
with Applauſe, and made highly meritorious ; 
I conceive neither Good-nature, nor the 
Solemnity of Publick Seals ſhou'd reſtrain 
an honeſt Pen from exploding the Practice, 
in order as well to ſtop the Progreſs of its 
evil Effects, as to prevent the like Attempts 
for the future. | 

Virtue and Merit, it is moſt certain, ought 
to be encouraged, eſpecially by all in Au- 
thority; but when that which is meerly 
counterfeit ſhall gain Eſteem, ſtand in the 
room of what is truly genuine, and be 
aCtually loaded with the Rewards thereof, 
ir does not 88 the Original Inten- 
tion of ſuch Rewards, but likewiſe give 


Countenance to the Impoſtor, and furniſh 
kim with ſtill further Means of vendin 


his 
falſe Wares, in Prejudice of the Publick. 
Now this, with all due Submiſſion, I take 
to be the Caſe of the Corporation in North 
America, with R to the Honours they 
were lately pleaſed to confer, on a noted 
Barriſter in thoſe Parts, for his ſuppoſed 
Services in the Aﬀair of Zenger the' Printer, 
whoſe Trial has been ſo plentifully diſpers'd . 
here, and in other Places. Aggregate Bodies, 


we find may be miſtaken, and too often 


are, as well as private Men; and when they 
do err, it is of the more dangerous Conſe- 

uence, on account of the Extent of their 
The Province in 
general of New-Tork, or the City in parti- 
cular might, for ought I know, have ſuf- 


ficient Cauſe of Complaint, in ſome Re- 
ſpects, inſt their then Commander in 
Bhief and his Adminiſtration ; but it is to 


be conſidered that as there never was one 


abſolutely free from Faults, ſo it is the great 


Privilege of the Inhabitants of every Bri- 
tiſþ Government that a proper Channel is 
chalk'd out, in all ſuch Events, and a Way 
open for Relief. The Method therefore 
which the Conſtitution preſcribes ought — 


of John | Peter Zenger, Printer. 


be. ſtrictly purſued, and any illegal Devia- 
tion is not only inconſiſtent and unjuſtifiable 
in it ſelf, but has, beſides, a Tendency to 
introduce Miſchiefs more re be dreaded 
even than thoſe that were fought to be re- 
dreſs'd. It is the Law which muſt be the 
Standard of Right and Wrong; and who- 
ever has recourſe to any other Aid, or 
knowingly adviſes. thereto, in the Caſe of 
Darticular Grievances, cannot act on a true 
rinciple of Publick Spirit, but muſt be in- 
fluenced by unworthy Motives; and is al- 
ways more or leſs an Enemy to the Com- 
munity, according to his Situation, and in 
proportion to the Talents he happens to 
eſs. If Mr. Zenger then will avowedly 
publiſh Seditious Libels againſt the Govern- 
ment under which he lives, and his Coun- 
cil will offer to ſupport him by Artifices un- 
becoming the long Robe, and advancing 
Propoſitions maniteſtly contrary to Law; 
as the former deſerves to be puniſhed by it, 
fo the latter l humbly preſume to ſay, what- 
ever he may claim from his Client, ought 
not to be paid his Wages by any Set of 
Men who owe their Bcing to the Law, and 
cannot exiſt without it. 

But I ſhall not ſcruple to acknowledge 
here, and I do it on no ſuperficial Obſerva- 
tion, that there can't be a more pernicious 
Creature in a diſtant Colony than that of 
a Practitioner of the Law, with much As- 
ſurance, little Knowledge, and no Morals; 
a Character not unheard of in more than 
one of his Majeſty's Plantations, and which 
yet I would by no means apply to Mr. Ha- 
milton, any otherwiſe than may appear to be 
juſt from the Performance he has, it ſeems, 
taken ſo much Pains to publiſh ro the 
World. The judicious Remarks already 
made upon it. by Angio- Americanus will 

hardly leave room for any thing to be added 
that is very material, and therefore I ſhall 
content my ſelf with a few Gleanings only, 
and make ſome curſory Reflections thereon, 
whilſt they afford me an Opportunity of 
bearing my Teſtimony alſo againſt what I 
think the moſt indecent Behaviour at leaſt, 
if it may not be called the boldeſt Out. 

e that ever was exhibited from the Bar 

without a ſuitable Chaſtiſement. 


Whoever has enquired into the Doctrine 
of Libels, and the Reaſon of their Puniſh- 
ment, will perceive, that they take their De- 
grees as they affect private Perſons, parti- 
cular Magiſtrates, or are aim'd ered the 
Government it ſelf; and I may venture to 
ſay, that no Lawyer of Reputation will de- 
ny but what is ſet forth in the Information 
r John-Peter Zenger was of this laſt 

ind, and that too conceived in the groſſeſt 
Terms, ſuch as will not admit of a diffe- 
rent Conſtruction, or of any other mean- 
ing than what is put upon them by the 
Profecutor for the Crown. Now | am 
ſenſible, that great Aliowances are with good 
Reaſon made to Council in the Heat of 
Argument, and when ſuppoſed to be ani- 
mated with a laudable Zeal for their Clients. 
Nor has it been uſual to correct them for 
every harſh and haity Expreſſion, provided 
they keep within Bounds, and ſtick ro that 
which is their Duty, without running into 
Matters that have no Relation to the Iſſue, 
and cannot fairly ſerve the Side they eſ- 
pouſe. Yet, as the Lord Chancellor Nor- 
tingham occaſionally ſaid, Council ſhould not 
ſpeak as if they would abet the Guilt of 
their Clients rather than advocate for their 
Innocency. And ſince your ingenious Cor- 
reſpondent has clearly evinced, that the 
Truth of a Libel cannot be given in Evi- 
dence, that it is no Juſtification, on the ge- 
neral Iſſue, and conſequently no proper De- 
fence to a Charge of that Nature; (of all 
which Mr. Hamilton could not, or ought 
not to have been ignorant) it is worthyjof 
Conſideration whether he did not involve 


himſelf in his Client's Crime, and partake 


of his Guilt, by declaring in the moſt pub- 
lick Manner, that the Facts publiſhed in the 
News-Papers, and contained in the Infor- 
mation, were true, and offering to prove 
them to be ſo before a Court which had 


no Power to redreſs the Grievances com- 


plain'd of, 4 Co. 14. Hob. 166, 7. 

Sir Bartholomew Shower, I remember in 
his Argument in the Caſe of the King a- 
gainſt Berchet & al. aſſerts, that © in all 
© Caſes of Contempts to a Court, no Pre- 
© ſentment is neceſſary, no not ſo much as 


_ © to convict; -3 if done in Facie Curie, a 


ay Record 
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© Record, may be madgof it, and a Punith- 
ment judictally inflicted, and that exe- 
© cuted immediately, Show. Rep. 110. And 
agreeable hereto, we find that in a late Caſe 
of the King ft Thar oz00d, Trin 9 Geor. 
primi, the Detendant having made an Affi- 
davit in C. B. and appearing on Summons, 
conſeſsd that he made'it, and that it was 
falſe; whereupon the Court recorded his 
Confeſſion, and ordered that he ſhould be 
taken into Cuſtody and ſtand in the Pillory, 
c. which was executed accordingly the 
laſt day of the Term. Mod. Ca. in Law & 
Eq. 179, 180. This is the more remark- 
able, becauſe it was in the Court of Com- 
mon- Pleas, which has ordinarily no Juriſ- 
diction in Criminal Caſes. May it not 
from hence be inferr'd (I hint it with a due 
faving to all the juſt Phvileges of the Bar) 
that the Court at Neu. Torł might well have 
recorded ſome of the moſt ſeditious Ex- 
Fr ſſions in Mr. Hamiltors Rhapſody, and 
committed him for the ſame, & c.? If they 
had, I doubt the Blame muſt have center'd 
in himſelf, and his own Conduct; of which 
therefore he might then have had leiſure to 
repent, as well as of his long Fourney to ſo ill 
J -_ +: - 

_ But it will not be amiſs perhaps for Ex- 
ample ſake, to give an Inſtance of what has 
been done on * like Occaſion with that 
before us; and to this End I ſhall cite a 
Caſe in the Court of King's Bench many 
Years after that of the Star-Chamber was 
at an end, and which in the Words of Sir 
Thomas Raymond was as followeth; Me- 
© nmorandum, June 18. 1680, Mr. Narha- 
c ziel Reading having been convicted (be- 
© fore Juſtices of Oyer and Terminer by 
c virtue of a Special Commiſſion) for en- 
© deavouring. to perſuade Bealou, who was 
© a Witneſs againſt the Noblemen impri- 
© ſon'd in the Tower of London, to for- 
© bear his Proſecutjon of them ; and he the 
© ſaid Mr. . Reading having had Judgment 
© ex N him by being ſet in the 
c Pilloty, and fin d 1000 J. and impriſon'd 
© for the a Fine ſinge pardon d 


* 


© by the came this day into Court, 
q. that an. Information which 
gh 


© he there brought in his Hand might de 
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© received by Mr. Aſtrey againſt the Com- 
© miſſioners who condemn'd.him, of wh 

© my Brother Jones and Brother Dolben 
© were two, and that the Information may 
© befiled. But the Court did declare that 
© he was in the wrong way to exhibit any 
© Information in this manner, and did cauſe 
© his Words, whereby he did accuſe the 
© two Judges of n to be recorded; 
© and for theſe Words, and for that he was 
© infamous by having been on the Pillory, 
© the Gentlemen ar the Bar did ay that his 
© Gown might be pull'd over his Ears, he 
© having been formerly a Practiſer at the 
© Bar, which was ordered and executed in 
Court; and he was alſo condemn'd in 
Court to pay the King 500 J. and to lie 
© in Priſon till he paid it, Raym. Rep. 376.” 
The Trial of this Gentleman referr'd to 
here, may be ſeen in the State Trials, vol. 
2 p. 253. on which Occaſion the Lord 
Chief-Juſtice North made a Speech aggra- 
vating the Defendant's Offence as he was a 
Council, one who ought to be a Man of Knows- 
ledge, and a Miniſter of Fuſtice to «ff the 
Court wherein he pleaded. He ſaid he thought 
the Court ought to ſhew a more than ordi- 
nary Severity againſt ſuch an one; and that 
"tis a great Credit and Benefit to the Pro- 


feſſion, that the Members of it 2 ſuch Of 


fences ſhould be dealt with more Severity than 


we /bould deal in other Caſes. Id. p. 374, 5. 
Far be it from me to make any invidious 
Compariſon here betwixt the prefent Prac- 
tiſer in Penſilvania and the quondam one in 
Meſtminſter- Hall, tho' they are both cele- 
brated, the one in the Trial of Mr. Zenger, 
and the other in his own. It may how- 
ever be noted that the latter was faid 
to be artful, and affectedly eloquent, and to 
have ſtrove to lead the Judges ont of the 
Way, while he was told by the Chief-Juf- 
tice that his Defence was artificial, betauſe 
it was nothing to the purpoſe ; and by ano- 
ther of the Judges, that be diſerac'd .his 
Profeiſes 9 making ſo weak a Defence. But 
without adverting to any particular Beau- 
ties in the modern Performance, this is cet- 
tain that Counſellor Reading loſt the Bar- 
Gown by his Art, and Counſellor Hamil- 
ton got à Gold. Box of five Ounces, * 

the 


of Jchn Peter Zenger, Printer 


Freedom of the City of New-York by 


oe: 

he os. 
bis A pregnant Inſtance of the Caprici- 
ouſneſs of 'Fate, and of the Juſtneſs of your 
late Correſpondent's Obſervation at the En- 
trance to his excellent Remarks | 
The Gentlemen of the Bar (as indeed 
it might well be expected from their Edu- 
cation, and the Nature of their Buſineſs) 
have been remarkable for obſerving the Re- 
gard that is due to all in Auchority wich the 
utmoſt Delicacy ; and in Return, have al- 
ways been vs d with ſuitable Reſpect. Bur 
that the Lawyer of Philadelphia may ee 
the Courts of Juſtice in former Ages, as well 
as of late Years, did not ſpare the unruly 
Members of the Profeſſion, any more than 
others, for much leſs faulty Behaviour than 
that of the leading Councel in Zenger's Trial, 
J will refer him to a Caſe which happen'd 
Mich. 13 Eliz. Rot. 30, when Henry Blaund- 
ford a Counſellor at Law was committed 
to the Fleet, and fin d for fallly reporting the 
Opinion of the Lord Leiceſter, and Secretary 
Cecil with theſe Words, Humanum eft errare. 
And that even Noblemen met with the 
like Treatment, on ſuch Occalions, will ap- 
pear from the Caſe of the Lord Stourton, 
who, 19 Hen. VIII. was committed by the 
Court, and fin'd for ſay ing theſe Words, 
I am ſorry to ſee Rhetorick rule where Law 


Before I proceed, I will mention one 
Caſe more, purely to ſhew how dangerous 
it is to afford any unlawful Helps to Perſons 
on their Trials. in Criminal Proſecutions, 
even tho” it be meerly by way of private In- 
ſtructions, when ſuch Inſtructions are to be 
publickly made uſe of, and import Scandal 
to the Government. It is the Caſe of the 
King againſt Aaron Smith, Mich. 35 Car. 2. 
in B. R. © This Term (ſays the Book which 
© bas the Allowance of all the Fudges) Aaron 
© Smith was brought into Court, being for- 
© merly convicted on a Trial at Bar for de- 
© livering to Stephen College, being upon his 
e Trial at Oxford for High Treaſon, a Pa- 
< per of Inſtructions, full of ſcandalous Re- 


c flecti n the King and Government; 
nr 1 Being * be in Danger of che ſame Epi- 
oves 


cas that they might as well have hang d him 
"© at Tyburn as he came by, as brought him 
© thither, only to murder him with à little 


that B. R. 
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© more Formality. For which the Court 
© gave Judgment that he ſhould pay a Fine 
© of 5001. ſtand upon the Pillory twice, and 
© be of the good Behaviour for a Twelye. 
© month, Stix. Rep. 124. I ſhall only ob- 
ſerve this Caſe was upon an Information, ſo 
much inveigh'd againft by Zexger's Coun- 
cel, and yet I never heard it cenſur d at all, 


as was that of poor College, I own, with too 


good Reaſon. 

It is now time to take notice, that there 
is, amidſt a heap of Jargon and Abſurdities, 
one obvious Miitake which runs throughout 
Mr. Hamilton's oſtentatious Harangue, and 
that is in Rela ion to the Court of Star- 
Chamber. He wou'd ſuggeſt that becauſe 
that Court was aboliſhed by Act of Parlia- 


ment, on account of ſome inſufferable 


Abuſes that had crept into it, all the Caſes 
that had been adjudged there, on Informa- 
tions for Libels, were conſequently of no 
Authority. 'Whereas the 2 given 
there, in Matters properly cognizable be- 
tore them, which Libelling eſpecially was, 
are allowed to be good Law at this Day, 
and are conſtantly quoted, as ſuch, in the 
Court of King's Bench. Indeed it is faid 
that the Reaſon of diſallowing the Star- 
Chamber-Court, was becauſe their Auho- 
rity was before and now is in B. R. and con- 
ſequently that Court unneceſſary, Comb. 36. 
So the Lord Chief Juſtice Holt declared 
poſſeſt all the Lawful Power 
the Star-Chamber had, 1d. 142. And that 
the Court of Star-Chamber was taken away, 
becauſe the Crimes were puniſhable here, 
5. Mod. 464; which is likewiſe intimated 
by the Statute itfelf. Now tho' I am as 
well fatisfied, perhaps, with the taking away 
of the Court of Star-Chamber, confidering 
the Occaſion that had been given, as our 
Northern Barriſter can ny be, and 
ſhou'd equally rejoyce, I hope, at the re- 
dreſſing any other publick Grievance; yet 
I cannot, with him, condemn by the Lump, 
and argue that becauſe chat Court did ſome- 
things amiſs, therefore it did nothing right. 
At this rate, every Court that had or has a 


thets he to beſtow on that we are 
ſpeaking of; and it may as weil be ſuppos d 
a Gt a. that 
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that becauſe a certain Set of Citizens not un- 
known to Mr. Hamilton, lately did a ver 

filly thing, they therefore never did.a wiſe 
one. For which Reaſon I preſume ir will 
not be altogether impertinent to 1 
the Sentiments of that Oracle of the Law, 


Sir Edward Coke, codcerning the Court of 


Star- Chamber. It is ( ſays he) the moſt 
© {Jonourable Court, our Parliament ex- 
© cepted, that is in the Chriſtian World, 
© both in Reſpect of the Judges, and of 
© their Honourable Proceedings according 
c to their juſt Juriſdiction, and the ancient 
© and juſt Orders of the Court. For the 
© Judges of the ſame are, the Gran- 
© dees of the Realm, the Lord Chancellor, 
© the Lord Treaſurer, the Lord Preſident 
© of the King's Council, the Lord Privy 
© Seal, all the Lords Spiritual and Tempo- 
c ral, and others of the King's moſt Ho- 
© nourable Privy Council, and the Principal 
© Judges of the Realm, and ſuch other Lords 
© of Parliament as the King ſhall name. 
© And they Judge upon Confeſſion, or De- 
© polition of Witneſſes. And the Court 
© cannot fit for hearing of Cauſes under the 
© Number of eight at the leaſt. And ir is 
truly — Curia 7 —— ſi ve- 
tuyſtatem ſpectemus, eſt antiquiſſuma, ſi dig- 
c — — This 1 the 
< Right Inſtitution and ancient Orders 
thereof being obſerved, doth keep all 

© England in quiet.” Confor- 


Ach Juſt. mable hereto, a late learned 


p. 644 Writer who was advanced to 

the higheſt Poſt in the Law in a 
Neighbouring Kingdom to that of our Mo- 
ther Country, and wherein he dy'd, has a 
Paragraph, which I believe will give us a 
truer Account of the Court it ſelf, and the 
Aboliſhment of it than what is to be learnt 
from our Barriſter's Speech at New-Tork, 
and therefore I will inſert it here.. © The 
Court of Star-Chamber whilſt kept with- 
cin due Bounds, was certainly of the greateft 
© Uſeto preſerve the Peace and Security of 
the Kingdom; and perhaps was the only 
Court which by its ordinary and proper 


* Diſc. concerning Treaſons and Bills of 
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< Juriſdiction, cou'd effeCtually prevent and 
< puniſh Riots, Perjuries and other Miſ- 
© demeanors of the higheſt Nature. Bur 
© being made uſe of by the Court to ſup- 
© port Proclamations and Orders of State, 
© and to vindicate illegal Commiſſions and 
© Monopolies, that Extenſion of their Power 
© became a Grievance inſupportable, and 
© the Nation was never eaſy till that Court 
© was entirely ſuppreſs'd by Act of Parlia- 
© ment. The *, of Commons were ſo 
© eager in their Zral to deſtroy what they 
© call'd a Court of Inquiſition, that tho' the 
< Bill was of ſo great Conſequence, yet they 
* ſent it up to the Lords, with only once 
c ——. it, and without its being ever com- 
© mitred, which was a Thing, perhaps never 

© before heard of in Parliament. Cla. V. 1. 
6 223. 

[ need only add on this Head that the 
Crime of Libelling is the ſame now, as 
it was while the Court of the Star. Cham- 
ber ſubſiſted, and the Nature of the O< 
fence the ſame then, as now; a Crime 
that muſt neceſſarily be puniſhed as long 
as there are States and Communities eſta- 
bliſhed in the World. . And our aſſuming 
Barriſter will not find an Author that treats 
of the Crown Law ſince the Stature of 
16 Cha. 1 Ch. 10. — more than before, but 
makes uſe of the Caſes adjudged in the 
Star- Chamber generally as good Law, and 
of equal Authority in thoſe Matters with 
ſuch as were afrerwards adjudged in the 
King's Bench. Some indeed are juſtly 


liable to Exception in the former, as we 


have alſo known too many in the latter, 
* during the next ſucceeding 

eign of Ch. II. none whereof are, how- 
ever, God be praiſed, to be met with, or 
heard of ſince the glorious and happy Re- 
volution in 1688, which I truſt has for 
ever excluded all Partialiry and Oppreſſi- 
on from Weſbminſter-Hall, 

But the learned Lawyer of Philadelphia 
declares, that he has not in all his reading 
met with an Authority that ſays we can- 
not be admitted to give the Truth in Evi- 
dence upon an Information for a Libel. T 
don't know what this Gentleman's readi 
may be; but if he had read ſome of the 

Caſes 


— — - 


Cafes above-mentioned which could not 
well eſcape him, it might reaſonably have 
been expected he would have taken Warn- 
ing, been a little more cautious, and not 
have ventur'd to incur the Penalties which 
others before him had ſo juſtly ſuffer d. By 
| all hit Reading, he would inſinuate, I ſup- 
poſe, that he had read ail; and if that 
were true, it might well be thought he had 
read to very little Purpoſe, who could make 
ſo ill an Uſe of it, or think it a Duty on 
bim to go to the utmoſt Parts of the Land, 
to propagate Doctrines and Principles dia- 
metrically oppoſite to, and juſt the Reverſe 
of what he muſt have read. We ſhall ſoon 
diſcover that the Barriſter's Reading is not 
quite ſo extenſive as he would have it ima- 
gin'd. But it is previoufly to be obſerved, 
that if there were no ſuch Authority is ter- 
minis as that he calls for, a Man who reads 
with any tolerable Underſtanding would of 
courſe infer the ſame Thing, when all the 
Books on the Subject of Libels lay it down 
as a Rule, which they unanimouſly do, hat 
it is not material whether the Libel be true 
or falſe. For if that be not material, to 
what End ſhould the Truth be offer'd in 
Evidence? Or, how ſhould it be rejected 
before it was offer'd, which undoubtedly is 
the Reaſon that there have been no late 
Inſtances of that Sort. It might ſuffice 
therefore to undertake as often as this well- 
read Lawyer produced a Precedent of its 
being demanded from the Bar to give Evi- 
dence of the Truth of a Libel, to ſhew 
that it was as often deny'd by the Court. 
— tho' I admit it has been attempted be- 

Ye, on Trials for Libels of the leis enor- 
mous Kinds, yet he is probably the only 
one that has done it in any Caſe within 
theſe hundred Years. However, if we 
would find an Inſtance of that Sort, we 
muſt neceſſarily have Recourſe to the Pro- 
ceedings of the Court where that Crime was 
uſually puniſhed. The Star-Chamber Re- 
ports then may ſatisfy Mr. Hamilton, that 
Term Paſc. 7. Car. 1. there was the Caſe 
of Coſton, Gent. v. Hitcham Mil. Servient. 
ad legem, as follows. The Defendant, the 
Morning before he went to the Seſſions, 
being a Juſtice of the Peace, received 


— 


wy 
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« ſcandalous and libellous Articles againſt 
© the Plaintiff, carry'd them to the Seſſions 
© in his Pocket, and in open Court, in dif- 
grace of the Plaintiff, pull'd them out and 
c hid, you ſhall ſee what a lewd Fellow this 
cis, and not fit to ſpeak in this Place, and 
then caus'd the ſaid libellous Articles to be 


read in the publick Seſſione. And the 


© Plaintiff then deſiring a Copy of them, 
© and to be tried upon them, the Witneſſes 
© to prove them being noted in the Margin, 
© the Defendant did not ſuffer him to have 
© a Copy, or to be tried thereupon, nor 
© took any Courſe that he might at the next 
© Seſſions, or at any Time after be queſtio- 
© ned for them, but took the Articles again 
© out of the Seſſions and carried them away. 
© And after, further to diſgrace the Plain- 
* tiff in his Practice (being an Attorney) 
* ſenrthe ſaid Articles to Mr.Juſtice Harvey, 
© at the Reference of a Cauſe to him, which 
© Cofton attended; and a Jury having given 
© a Verdict againſt the Defendant, he ſent 
© for the Jurors and queſtion'd them abour 
© their Verdict, and told them they were a 
© Company of Fools, and that if there had 
© been but one wiſe Man among them their 
Verdict had not been ſo. 
© Offences he was committed to the Fleet 
© and fined 200 J. In this Cauſe the De- 
© fendant would have had Witneſſes to prove 
© the Matter of the faid ſcandalous Articles 
© to be true, but that was diſallowed by the 
Court. Ruſh. Col. ol. 3. p. 36, in Ap- 
«© pend” This I preſume the Barriſter, when 
he is ſerious, will allow to be in Point, tho” 
it happen'd not to fall in the way of his 
Reading. He cannot object ſurely, that it 
does not appear to be on an Information 
preferr'd by the Attorney General, ſince it 
is a much ſtronger Caſe than if it had. For 
if the Court would not receive ſuch Evi- 


dence in a Cauſe depending on the Com- 


plaint of a petty Sollicitor for being libel'd, 
and this too preferr'd againſt a Juſtice of 
Peace, a Knight, and a Serjeant at Law; @ 
— they would never admit it on an 
nformation exhibited by his Majeſty's At- 
torney General, jagainſt a private Perſon for 
libelling the Government. | 
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And for theſe 
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- There was alſo as I have learnt divers 
Years before, viz. Mith. 2 Fac. the Caſe of 
Peter Brereton Clerk, for writing a feandatou3 
Letter to Loyd Regiſter of the Biſhop of 
St. Aſaph, and ſent to himſelf, who was 
therein charg'd with Bribery and Extortion 
in his Office; for which libellous Letter the 
Defendant was ſentenc'd, tho as the Book 
has it; be would have undertaken to prove 
the Contents of the Letter to be true. Here 
chen are two Precedents of what the Bar- 
riſter himſelf had never met with in all his 
Reading ; the one in a Caſe for libelling a 
Na wy Attorney, and the other of the 
egiſter of a 07:5. earl; but [| believe 
I may defy this Gentleman, if he were to 
read as' many more Yearsas he has done, to 
produce a third, where the Offence under 
Proſecution, being of the higheſt Degree, 
and levell'd at the Gbvernment, like that 
for: which he was fo zealous an Advocate, 
the Council for the Defendant dar'd to of- 
fer Evidence of the truth of it. On the 
contrary, if he had dipt into the Lord Chief 
Juſtice Keelyng's Reports, fol. 23 (before 
he left his Chambers he would have there 
found it reſolved by the whole Court, that 
tb a Counſellor at Law may plead his 
Cle? Cauſe againſt the King, yet if under 
Colour of that, he takes upon him to vent 
Seditiou, he is to be puniſhed, | 
It is no wonder indeed if our Barriſter 
ſhould be unapprized of Brereton's Caſe, it 
not being (at leaſt to w7 knowledge) in 
Print ; and you pergeive I was under no 


neceſſity of mentioning it, being before 


wars with.an Authority to -my purpoſe. 
ut it is reported as move in * Sir Thomas 
Mallet: MS. Treatiſe of the Court of 
Star-Chamber, a Copy whereot has fallen 
into my Hands by the favour of a Friend. 
And fince I have named. this Work, I ſhall 
with his leave, ake 4 Paragraph out of ir, 
which J am perſuaded: will not be deemed 
unſuitable to the preſent Debate, after hint- 
ing that the Book ſeems to be wrote in the 
time of James I. when the Doctrine now 
revived, and ſo tenaciouſly advanced by 
Mr. Hamilton is ſaid to have been long be- 
fore exploded as 4 groſs Error. There 
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© are (ſays Sir Thomas) two groſs Errors 
© crept into the World concerning Libels ; 
< the one, that it is no Libel if the Party 
© put his hand unto it, and the other that 
© jt is not a Libel if it be true; both which 


c have been long ſince eres out of this 


© Court. For the firſt, the Cauſe why the 
© Law puniſheth Libels, is for that they tend 
© toraiſe the Breach of the Peace, which may 
© as weil be done, and more ealily when 
© the Hand is ſubſcribed, than when it is 
not. And for the other, ir hath been e- 
ver agreed, that it is not the Mutter but 
the Manner which is puniſhible. For li- 
beliing againſt a common Strumpet is as 
great an Offence, as azainit an honeſt 
Woman, and perhaps more dangerous to 
the Breach of the Peace ; for as the Wo- 
man faid, ſhe ſhou!d never grieve to be 
© told of her red Noſe if the had not one 
© indeed. Neither is it a Ground to exa- 
© mine the Truth or Falſhood of a Libel, 
© becaaſe it is ſub Fudice, whether it be a 
© Libel or nor; for that rakes away Sub- 
< jedtkum Quæſtionis, and determines it to be 
© no Libel by admitting the Defendant to 
© prove the Truth, and the Defendant in 
© that Caſe ought to plead a Juſtification 
and Demur in Law. Bur if he plead not 
© Guilty, the Queſtion is gone whether it 
© be a Libel or not.” Thus according to 
this Author's Opinion, who, if I miſtake 
not, was one of the Juſtices of the Court 
of King's Bench in his Time, Mr. Hamilton, 
cou'd he really have perſuaded himſelf that 
the Matter charged in the Information were 
not Libellous, as he inſiſts they are not, 
wou'd have diſcovered more Accuracy in 
his Profeſſion, as well as Candour in his 
Practice, by adviſing his Client to Demur 
to it, whereby he wou'd have admitted no 
more than what was avowed at the Trial 
on the general Iſſue Then indeed it would 
have fairly come before the Court to be 
conſidered whether the Papers were libellous 
or not, and he as Council for the Defen- 
dant might regularly have been heard to it. 
He wou'd then have been at liberty to 
exert his uncommon Talents, manifeſt his 
extraordinary Reading, his ſuperiour Genius 
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and great Skill in Language, and in explain- 


ing, 
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ing the true import of Words, without ſo 
directly flying in the Face of every Autho- 
rity, and oppoſing all the Caſes that ever 
were adjudged concerning Libels before he 
was born and ſince. Bur alas! That would 
not have anſwered the Intention of our e- 
loquent Barriſter. He would nor then have 
had it in his power to uſe his Arts, and play 
his Game with a dozen honeſt Men of as 
good natural underſtandings perhaps, tho' 
not of equal Experience and Cunning wih 
himſelf, If he had gone that way to work, 
he would have had no chance for the Prize. 
Vain had been his Expedition, and loſt, en- 
tirely loſt, all his Labour. In a word, if 
the Learning and Integrity of the Bar only 
were required, he might as well have ſtayed 
at home, wherc, if [ am rightly inform'd, 
there are Inſtances in abundance of the 
bleſſed effects of Mr. Hamilton's well-known 
Principles. 

This ſagacious Gentleman bezs {rave to 
obſerve, that Informations for Libels is a 
Child, if not born, yet narſed up and brought 
ro full Maturity in the Court of Star-Cham- 
ber: But what is particularly to be inferr'd 
from this ſhrewd Obſervation, he does not 
at preſent tell us. If the Star-Chamber 
was the Court where Crimes of this Na- 
ture were generally puniſhed, according to 
its ordinary and proper Juriſdiction, as it 
certainly was, how ſhould ir be otherwiſe 
than that Informations for Libels muſt be 
met with there? And confidering the Anti- 
quity of that Court, 'tis more than proba- 
ble the Crime was firſt wary = and pu- 
niſhed in it. But what then? Is the Legi- 
timacy of the Child (if I may be allowed 
to carry on the A therefore to be 
called in queſtion? Or its Education the 
leſs honourable ? I might put our witty Bar- 
riſter in mind, that what I have mention'd 
is the very Reaſon why the ſpurious Brat 
he is ſo fond of, which was never brought 
to full Maturity, nor ever will, firſt appear- 
ed inthe Star- Chamber, tho it has not been 
heard of ſince in any other Court till very 
lately at New-Tork ; I mean that of makin 
Falſhood to be eſſential ro a Libel, — 
claiming a Right to # > Evidence of the 
Truth of it by way of Juſtification. 


% 


23 
He muſt however intend by the — i 

Paſſage ro impeach the Legality of fs 
mations qua ſuch (which by ſome Words 
that drop from him many Pages after, would 
ſeem to be what he aims at) or as they re- 
late only to Libels; and in either Cafe he 
will again betray the Scantineſs of his Rea- 
ding and Knowledge in the Law. As to 
Informations 1n general; it has been incon- 
teſtably prov'd that this Method of Proceed- 
ing is 0 way contrarient to any fundamental 
Rule of Law, but agreeable to it. That it 
was the conſtant Uſage, and had the Appro- 
bation of the Judges and Lawyers of all Ages, 
and in all Reigns, Show. Rep. 106, to 125. 


And in the Caſe of the Information againſt 


Seventy poor Perſons for a Riot in pullin 
down Fences, &'c. 2 N. & M. (which 

rohably may be the fame) it was ſaid by 

ord Chief Juſtice Hole, that © the Lord 
© Chief Juſtice Hales complain'd of the 
© Abuſe of Informations, but not that they 
© were unlawful ; ----- That he ſhou'd not 
© come now and impeach the Judgment of 
© all his Predeceſſors ; ----- That the Star- 
© Chamber was not ſetup by the Statute « F 
Hen. 7. but was as Common-Law, and 
© Informations were accordingly brought in 
© that Court and others. And the whole 
© Court were of Opinion that Informations * 
© layat common Law, 5 Mod. 463, 4 Now 
this I rake to be as good an Authority as 
the extrajudicial Opinions of thoſe anony- 
mous Great Men who Mr. Hamilton ſays, 
have boldly aſſerted that the Mode of Proſe- 
cution by Information is a National Grie- 
vance and greatly inconſiſtent with the Free- 


dom which the Subjects of England enjoy in 


moſt other Caſes, nor can one forbear obſer- 
ving, en paſſant, that he ſeems much more 
diſpos'd, where there is no Danger at leaſt, 
to follow the Example of bold than of wiſe 

and judicious Men. | 
This then being a Legal Courſe of Pro- 
ceeding in Criminal Caſes, and for all pub- 
lick Offences, it muſt undeniably be as pro- 
per in the Caſe of Libels as in any others. 
And Sir B. Shower in reckoning up the ſe- 
veral Crimes that were cognizable in the 
Court of Star-Chamber, includes Libels a- 
| mong 
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mong the reſt, for which he ſays, There 
were always Tuformations in the Star-Cham- 
ber and King's-Bench. Show. 119. I am 
the more free in bofrowing what I do from 
that eminent Practiſer, on the Subject of 
Informations, becaule he had ſtudied it well, 
and taken more than uſual Pains therein; and 
as the judgment crerwards given by the 
Court of King's Bench was purſuant there- 
to, ſo it ſeems to have put a Period in Heſt- 
minſter-Hall, to all Cavils againſt that Mode 
of Proſecution. A 

. Tf the Barriſter means notwithſtanding 


to ſuggeſt moreover, that Informations for 


Libels are but of modern Dare, or little 
longer Standing than about the Time of the 
Expiration of that Court, where he ſuppoſes 
they had their Origine, let him be further 
refuted by the above mentioned Sir Thomas 
Mallet, who wrote profeſſedly on the Court 
of Star-Chamber, and may be ſuppoſed to 
be pretty well acquainted with his Subject. 
He tells us, that In all Ages Libels have 
been ſeverely puniſhed in this Court, but 
© molt ſpecially when they began to grow 
frequent about 42 and 43 Eliz. when Sir 
© Edward Coke was her Attorney General.” 
And, treating of the Antiquity of that Court, 
he makes it very probable, thit f It was 
the moſt ancient of any Court of Fuſtice, and 
the Mother-Court of the Kingdom; wherein 
he does nor differ from Sir Edward him- 


ſelf, in his 4th I#ff. 64, already quoted. 


Now 'twas while this conſummate Lawyer, 
it ſeems, was Attorney General to the re- 
nowned Queen Elizabeth, that [nformations 
for Libels began to be moſt frequent, or in 
Mr. Hamilton's elegant Stile, when the Child 
was brought to full Maturity: And it is 
readily ſubmitted th all who are versd in 
our Hiſtory and Conſtitu: ion, whether that 
Period will be any Piſparagement to the Off- 
ſpring. | 
5 But if Informati@ns for Libe's in particu- 
lar were one of the Grievances of that Court, 
nay the chief, as the Barriſter would labour 


to make his HeFers believe, how came 
[ 
* Treatiſe of the Court of Star-Chamber, 


ubi ſupra. 
I Id. 1 Part, 4th Con ſid. 
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they to be practis d after the Aboliſhment 
of it? Or what will he ſay to the Caſe of 
the King againſt Darby, which was an In- 
formation exhibiced againſt the Defendant, 
being an Attorney of the Comman-Pleas, 
for defamatory Words only of Sir Jaba Kay 
a Juitice of Peace concerniug the Exer- 
cile of his Office? The Words were, as 
they are ſer forth in Comb. 65, Sir John 
Kay is a Buffle-beaded Fellow, (a pretty 
Thing to be proved in Court!) wnder- 
ſtands not Law, and is not fit to diſcourſe it 
with me; he hath not dine Juſtice to my 
Client, There it was argued for the De- 
fendant on a Demurrer, (and I chuſe to re- 
Cite it becauſe of the Conceſſions of his 
Council againſt our Northern Advocate, ) 
That an Intormation would not lie 
© for ſcandalous Words ſpoken only of a 
© particular Perſon, becauſe he might 
© have an Action on the Caſe to recom- 
© pence him in Damages. "Tis true, 
© tucha Proceeding might be warranted for 
© Libels, or for diſperling defamatory Let- 
© ters, becauſe by ſuch Means the publick 
© Peace might be diſturbed, and Diſcords 
© fomented amongſt Neighbours, which 
© might at laſt be a publick Injury: But 
© there is no ſuch Thing alledged in this 
© Caſe, only Words in common Diſcourſe, 
© for which an Action on the Caſe mighr 
© lie, but no Information. On the other 
© Side it was inſiſted, That this Information 
© was founded on ſufficient Matcer, be- 
© cauſe the Proſecution is not only as it re- 
© ſpetsthe Perſon of Sir 7obn Kay, but it 
relates to him as he is a publick Magiſtrate, 
and who is ſubordinate tothe Government, 
and therefore ſuch defamatory Words are 
a Reproach to the ſupreme Governor, by 
whom Magiſtrates are intruſted, and 
from whom they derive their Authority ; 
and it will not be deny'd, but that Words 
© reflecting on the publick Government are 
© puniſhable at the Suit of the King by an 
© Information.- ---- And for this reaſon the 
© Court held that an Information would 
© lie, and thereupon gave Judgment a- 
© gainſt the Nefendant, and fined him an 
Hundred Marks. Carth. 14, 15. 
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of John Peter 
who would ſeem to be 
| an his Neighbours in ma- 
ny Thi to be more ignorant than 
every „of what conſtitutes a Libel; 
and ther altho* he pretends freely 0 
acknowledge there are ſuch Things as Libels, 


yet he inſifts at the ſame Time that what his 
Client is charged with, is not one; and if it 


| - Neef 


de not, I will as freely N there 
| can be no ſuch Thing. He deſires the 


Attorney-General ts favour them with ſome 
Standard Definition of a Libel, by which it 
may be certainly known whether a Writing 
be a Libel, yes or not. And what is this 
for? Why truly to ſhorten the Diſpute. But 
what Diſpute does he ſpeak of? The only 
Point that could admir of Diſpute had been 
given up before by his confeſſing the Mat- 
ters in — and 1 * 
being thereupon diſcharged. As to what 
he requires, . — ſuch a Defi- 
nition to be met with in the Books, or there 
was not; if there was, be ought to have 
known it; if there was not, why ſhould he 
defire Mr. Attorney to favour him with 
one? Yet after he had been indulged be- 
yond meaſure, and a Definition was produ- 
ced from a Author, who be re- 
fers to | others that are unqueſtiona- 
ble, all which conclude againſt bis Client; 
is this loquacious Advocate contented ? No. 


| There are two Words to that bargain, as he 


bad faid before. He makes it a Founda- 
tion for further Diſputes, and according to 
his wonted Ingenuity and Cagdour through- 


out his Reverie calls the coneurrent Senſe. 
of our Books, Mr. Attorney's. Rule, and 


Mr. Attorney's Doctrine. 


© But what certain Standard- Rule, quoth 


be, have the Books laid down, by which 
© we can Certainly know whether the 
Words are malicious? Whether they are 
© defamarory ? Whether they tend to a 


© Breach of the Peace? and are a ſufficient 


Ground to provoke a Man, his * or 
Friends to Acts of Revenge? &. Now 
theſe Queries methinks do not fo well be- 
come the Mouth of an Advocate, as they 
might that of his Client when abandoned 
to his own Defence in a deſperate Cauſe. 
Bur I anſwer, no Rules certainly can be of 


* 
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Us to {thoſe who 4c determined 
without any, or in | 
in which our Noghern Barriſter mu 
be 2 if we are to frame a Judgment 
of him from the Share de bore in this ria}. 
The Rule laid down in our Books concern- 
ing Libels (I ſpeak of Libels in the ſtrict 
Senſe according to the Definition of Mr. 
Serjeant Hawkins referred to in the Trial, 
and which alone concerns the preſent Caſe) 
is founded on the Reaſon of the thing; and 
is the ſame which is to be obſerved in other 
Matters that depend upon the Conſtruc- 
tion of Words and Writings, which are 
Signs only, or Images 
be conveyed to the U 
Reader. There may 

Rules 

ſtances 
that where Words are Capable. of two Sen- 
ſes, the one faulty, the other innocent ; the 


erſtand 


applied according to the Circum- 


latter is to be taken, provided ſuch a Con- 
ſtruction may be m ithout violence to 
their natural Import and Meani From 


whence it will follow, that the ame Caſes 


— 


Ideas intended 2 7; 
| 10gs 
indeed, be 7 — | 
the Caſe; ang this among the reſt, 
re 


may happen that are doubrful, and do not 


come under any Standard · Rule, on all which 
Occaſions honeſt and upright Judges will 
incline to the favourable ſide: There may be 


others again ſo clear and evident, that a 
Man muſt reſi 


his Reaſon, or reſolve to 
facrifice his Conſcience that does not diſ- 
cern, or will not allow them to be Libel- 
lous. But in none of theſe Caſes can it 
come properly to be a Queſtion beforethe 
Jury, whether a Libel. or not, on the-Plea 
of not Guilty, tho* it might afterwards be 
fo, before the Court in Arreſt of Judgment. 
By what has been ſaid, there appears to be 
Latitude enough for a qkilful Pen, (who 
notwithſtanding muſt do it at his Peril) to 
laſh publick and private V ices, to caution the 


People againſt Meaſures that may be hurt- 


ful to them, or to remonſtrate againſt the 
evil Practices even of thoſe in Power, with- 
out being always expoſed to the Penaltics 


of the Law. Such a Liberty of Writing 


and Printing, under due Reſtrictions, Iomn 


Engliſbmen ought not, and I hope never will 
be deprived of; and where this is dext rouſ- 
ly done, it would be ridiculous for private 
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tiff will tell the 


26 


Perſons to t the Gap on thelr own Heads, 
and tio W pol ber ue in high Sta- 
tions to apply every! ching to their Admi- 
niſtration. hen ſuch 'a Work is under- 


taken by able . and with a generous 
View of ſerving the Publick, it is always 
laudable, and often very uſeful; but to ſuc- 
*ceed herein, requires à Capacity and Ta- 
lents not to be diſcovered in Mr. Zenger's 
News- Papers, or his Councils Speech. 
I perceive my Letter is unawares run to 
a great Length, by the Quotations that are 
inter ſpers d, and which yet | am ſenſible is 
the leaſt Exceptionable part of it. 
therefore take notice but of one thing more 
in this matchleſs Harangue, which indeed 
ought not to be forgot becauſe it is made 
the Baſis and Foundation of the whole; and 
that is N Right of Freemen to 
complain when they are hurt. This our 
Lawyer often aſſerts in general Terms, with 


ſome Variation only of the Expreſſion. As 
to which, I wou ask whether by it he 


means a Right to remonſtrate and complain 
in a Legal way, or a Right in all Caſes to 
appeal to the Peoplt by ſeditious and ſcanda- 
lous Libels? If the former, no body ever 
deny d it, and what he ſaid was not ad idem; 
'Þ that he was fighting with the Air, and 
*quarrelling wi houß an Adverfary : If the 
latter, he diſhonour'd his Gown by ad- 
vancing what is notoriouſly repugnant to all 
aer and divine. It was rul'd in 
the 


ourt of B. R. Tyiu. 16 Car. That al- 


tho a Bill be prefer'd in the Star- Chamber 


ares a judge for Corruption, or any other 
* For eanor, yet if the Plain- 
& of his Bill in 2 Ta- 
vernj or any open Place, and by that treans 
*Tcandalize the Defendant, ' the ſame is 


any great Miſd 


puniſhable in anothet Court. March Rep. 


76, 77. So in che Caſe of Hole and Mellers, 
28 Elix. in C. B. it was ſaid by the Court, 

that altho the Queen is the Head and Foun- 
"tain of Juſtice, and therefote it is lawful for 
all her Subjects to reſort unto her ad facien- 
« lam 


© Bill once exhibited, will divulge the Matter 


rimoniam, yet if a Subject, after the 


"therein comprehended, to the Diſgrace and 


Diſeredit of the Perfon intended, it is good 
Cauſe of Action, 3 Leon. 138. And tothe 


a 4 


I ſhall 


"the Chief Juſtice Fitz-James. 
Caſes are cited by Chief Juſtice Montague, 


fame Purpoſe, in a much later Caſe, vis. 
that of Late and King, reported in many 
of our Books, to which Mr. Serjeant Hows 
kins refers, it ſeems agreed, as he obſerves, 
that whoever delivers a Paper full ot Re- 
flect ions on any Perſon in Nature of a Pe- 
tition to a Committee of Parliament, to 
any other Perſon except the Members of 
Parliament, may be puniſhed as the Pub- 
liſher of a Libel, in reſpect of ſuch a 
diſperſing thereof among thoſe who have 
nothing to do with it. 1 Hawk. Chap. 74. 
Sect. 12. | f 

But our forward Barriſter, aged and infirm 
as he repreſents himſelf (which compar'd 
with his Conduct is the keeneſt Satyr that 
could be ſuggeſted of him) ought: to be fur- 
ther inſtrucred, that even where Complaints 


are to the King himſelf, they muſt be made 


in a proper and regular Manner, a Decency 
is to be obſerv'd, and a Regard always had 
to the Characters, and Stations of the Per- 
ſons againſt whom ſuch Complaints are 
made. In 13 R. II. Rot. Parliament. No. 45, 
the Commons deſir'd they might not be 


rroubled for any Matter that ſhould be con- 


tained in Petitions to the King; and the King 
anſwer'd, let every Man complain, fo it be 
with Law and Reaſon. It is lawful therefore, 


no doubt, as it has been reſolv'd, for 7 


Subjett to petition to the King for Redreſt, 
in an bumble and modeſt Manner, where be 


" finds himſelf aggrieved by a Sentence or Fudg- 
ment; for Acceſs to the Sovereign muſt not be 


ſhut up in Caſe of the Subjects Diſtreſſes. 
But on the ofher fide, it is not permitted un- 
der Colour of a Petition and Refuge to the 
King, td rail upon the Fudge or his Sentence, 
and to make himſelf 28 in his own Cauſe 
by prejudging it before a Re bearing. Hob. 220. 
Yer Sir Rowland Flaxing was committed 
and deeply fined for reporting to the King, 
that he could have no Indifferency before 
the Lords of the Council. 7 Feb. 18 Hen. 8. 
So likewiſe in the Time of Hen. 7. Sir 
Richard Terrets was committed, fined, ſent 
to the Pillory, and adjudged to loſe both 


bis Ears, for his ſlanderous Complaint ex- 


hibired to the King in a written Book againſt 
Which 


un 


in the Caſe of Vraynbam, (who was ſeverely 
puniſhed for an Offence of the ſame Na- 
ture) as reported in the Collections relati 
to the Life of Lord Verulam, P. 22. To theſe 
may be added, Feffe's Caſe in the King's- 
Bench, Mich. 5 Car. Feffe was indicted, 
for exhibiting an infamous Libel directed 
tothe King againſt Sir Edward Coke, late 
Chief Juſtice of the King's-Bench, and a- 
ainſt the ſaid Courr, for a Judgment given 
in the ſaid Court in the Caſe of Magdalen- 
College, affirming the ſaid Judgment to 
be Treaſon, and calling him there- 
in Traitor, perjur'd Judge, and ſcandalizing 
all the Profeſlors of the Law. He fixed 
this Libel upon the great Gate at the En- 
trance of Weſtminſter- Hall, and in divers o- 
ther Places; and being hereupon arraigned, 
prayed that Counſel might be aſſign'd him, 
which was granted; and he had them, but 
would not be ruled to plead as they adviſed, 
but put in a ſcandalous Plea ; and inſiſting 
upon it, affirmed he would not plead other- 
wife. Whereupon it was adjudged he ſhould 
be committed to the Marſhal, and that he 
ſhould ſtand upon the Pillory at Weſtminſter 
end Cheapſide, with a Paper mentioning the 
Offence, and with ſuch a Paper be brought 


to all the Courts of Weſtmiuſter, and be con- 


tinued in Priſon, until he made his Submiſ- 
ſion in every Court, and that he ſhould be 
bound with Sureties to be of good Beha- 
viour during his Life, and pay a thouſand 
Pounds Fine to the King. Cro. Car. 175, 


6. 

What now ſhall we ſay Or what muſt be 
thought of one who, while he pretends to 
great Reading and a tharow Knowledge of 
theſe Things, could yer in the Face of a 
Court, and in Defiance of its Authority, 
and indeed of all Authority, preſume to juſ- 
tify the Publication of the moſt audacious 
Libels againſt that very Government under 
which he was breathing the Sedition | A 
Perſon, who, as a Counſellor at Law, boaſt- 
ing at the ſame time of having ſeen rhe 
Pradlice in very great Courts, would dare 
to call ſuch Publication, addreſs'd to the 
People, The juſt Complaints of a Number o 
Men who ſuffer under a bad Adminiſtra- 
tion! Some of the Words charged in the 


of John Peter Zenger, Printer. 
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Information, and which Mr. Hamilton of- 
fer d to prove, are, That the Law was at 
an end, | can't tell what Proof he had 

to give of this Fact, but ſurely if his Doc- 
trine were to prevail, it muſt ſoon be the 
Caſe; and for my own Part, I will confels, 
I have not hitherto heard of any Thing in 


that Province, which look'd ſo much like 


it, as that ſuch a Behaviour ſhould not only 
o unpuniſh'd, but be attended with pub- 
ick Munificence and Applzuſe. The Truth 
is, this Gentleman, tho” ſtil'd a Barriſter at 
Law in the Order of the Common Council 
of che City of New-York, and which Title 
therefore [ have likewiſe given him, ſeems 
notwithſtanding, inſtead of maintaining that 
Character, in the Trial before us, to be ra- 
ther poſſeſsd with a Fit of Knight Erran- 
755 and to have fally'd out from Philadel- 
phia to the other Province, with a full Re- 
ſolution to encounter every thing that was 
Law, and to level all to the Ground that 
ſtood in his Way. Let the Reader then 
be Judge upon the whole, whether he comes 
within the Deſcription of that miſchie- 
vous Animal | mentioned towards the Be- 
ginning of theſe Sheets. | 
After all, I flatter my ſelf it will not be 
imagined, that I was ſtimulated to theſe 
haſty Animadverſions by a Principle of En- 
vy to Mr: Hamilton, or any DiſreſpeCt to 
thoſe who were pleaſed to patropize his 
Performance, fince they are utter Strangers 
to me, and probably will ever remain ſo. 
On the contrary, they may believeme, when 
I declare, that if the one had really merited. 
what the others were of Opinion he did, I 
ſhould with much more Pleaſure have ſig- 
nify d my Approbation of the Conduct of 
both, than I now take in fhewing my Diſ- 
like. Tis on this ſcore, Sir, that I cannot 
conclude, without publickly returning my 
Share of the Thanks that are due from the 
Fraternity to your Friend, the polite 
Author of the former Letter, who has 
done Juſtice to the Bar by his Remarks, which 
in my humble Apprehenſion, are worthy 
of any Gentleman 41 it, either here or elſe- 


bee. 


Jam Yours, &c. 
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